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GOVERNMENT  REFORM  AND  SAVINGS  ACT  OF  1993 


November  15,  1993.— Ordered  to  be  printed 


Mr.  Montgomery,  from  the  Committee  on  Veterans'  Affairs, 
submitted  the  following 

REPORT 

[To  accompany  H.R.  3400  which  on  October  28,  1993,  was  referred  jointly  to  the  fol- 
lowing committees  for  a  period  ending  not  later  than  November  15,  1993:  Agri- 
culture, Armed  Services,  Banking,  Finance  and  Urban  Affairs,  Education  and 
Labor,  Energy  and  Commerce,  Foreign  Affairs,  Government  Operations,  House 
Administration,  the  Judiciary,  Merchant  Marine  and  Fisheries,  Natural  Re- 
sources, Permanent  Select  Committee  on  Intelligence,  Post  Office  and  Civil  Serv- 
ice, Public  Works  and  Transportation,  Science,  Space,  and  Technology,  Veterans' 
Affairs,  and  Ways  and  Means] 

The  Committee  on  Veterans'  Affairs,  to  whom  was  referred  the 
bill  (H.R.  3400)  to  provide  a  more  effective,  efficient,  and  respon- 
sive government,  having  considered  the  same,  report  favorably 
thereon,  by  unanimous  voice  vote,  with  amendments  and  rec- 
ommend that  the  bill  as  amended  do  pass. 

The  amendments  (stated  in  terms  of  the  page  and  line  numbers 
of  the  introduced  bill)  are  as  follows: 

Strike  out  subtitles  A  and  B  of  title  XII  (page  122,  line  7  through 
page  125,  line  2)  and  insert  the  following: 

Subtitle  A — Administrative 
Improvements 

SEC.  12001.  ELIMINATION  OF  HOSPITAL  AND  NURSING  HOME 
BED  CAPACITY  REQUIREMENTS. 

(a)  Section  8110(aXl)  of  title  38,  United  States  Code,  is 
amended — 

(1)  by  striking  "at  not  more  than  125,000  and  not 
less  than  100,000";  and 

(2)  by  striking  the  third  and  fourth  sentences. 
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(b)  Section  8111(a)  of  such  title  is  amended  by  striking 
out  "result  (IT  and  all  that  follows  through  "maintained 
or". 

SEC.  12002.  ELIMINATION  OF  REQUIREMENT  FOR  MINIMUM 
NUMBER  OF  PERSONNEL  IN  THE  OFFICE  OF  IN- 
SPECTOR GENERAL. 

Subsection  (b)  of  section  312  of  title  38,  United  States 
Code,  is  amended  to  read  as  follows: 

"(b)  Whenever  the  Secretary  proposes  to  reduce  the  au- 
thorized number  of  full-time  equivalent  employees  as- 
signed to  the  Office  of  Inspector  General,  the  Secretary 
shall  submit  to  the  Committees  on  Veterans'  Affairs  of  the 
Senate  and  House  of  Representatives  a  report  providing 
notice  of  the  proposed  reduction  and  a  detailed  explanation 
for  the  proposed  reduction.  No  action  to  carry  out  the  pro- 
posed reduction  may  be  taken  after  the  submission  of  such 
report  until  the  end  of  a  45-day  period  of  continuous  ses- 
sion of  Congress  (determined  in  the  same  manner  as  speci- 
fied in  the  last  sentence  of  section  510(b)  of  this  title)  fol- 
lowing the  date  of  the  submission  of  the  report.". 

SEC.  12003.  MODIFICATION  OF  ADMINISTRATIVE  REORGA- 
NIZATION AUTHORITY. 

(a)  Modification  of  Requirement  To  Report  To  Con- 
gress.— Section  510  of  title  38,  United  States  Code,  is 
amended  by  striking  out  "SO-day*  both  places  it  appears  in 
subsection  (b)  and  inserting  in  lieu  thereof  "45-day  . 

(b)  Authority  To  Reorganize  Offices  in  Event  of 
Emergency. — Such  section  is  further  amended  by  striking 
out  subsection  (d)  and  inserting  the  following: 

"(dXl)  The  limitation  in  subsection  (b)  does  not  apply 
with  respect  to  an  administrative  reorganization  at  a  med- 
ical facility  if  the  Secretary  determines  that  the  reorga- 
nization is  necessary  to  respond  to  an  emergency  situation 
at  that  facility.  The  Secretary  may  determine  that  there  is 
an  emergency  situation  at  a  medical  facility  for  purposes 
of  this  subsection  only  in  a  case  in  which  there  would  be 
an  immediate  danger  to  patients  and  employees  at  that  fa- 
cility without  the  reorganization.  In  the  case  of  a  facility 
at  which  officials  of  the  Department  are  considering 
whether  to  implement  an  administrative  reorganization 
before  the  event  or  occurrence  which  leads  to  an  initial 
finding  that  such  an  emergency  exists,  the  Secretary  may 
not  make  such  a  determination. 

"(2)  Whenever  the  Secretary  determines  under  para- 
graph (1)  that  it  is  necessary  to  carry  out  an  administra- 
tive reorganization  at  a  medical  facility  without  regard  to 
the  limitation  in  subsection  (b),  the  Secretary  shall  submit 
a  report  on  that  determination  to  the  Committees  on  Vet- 
erans' Affairs  of  the  Senate  and  House  of  Representatives. 
The  report  shall  provide  the  same  information  as  is  pro- 
vided in  a  detailed  plan  and  justification  in  the  case  of  an 
administrative  reorganization  subject  to  subsection  (b). 
The  Secretary  shall  include  in  the  report  an  explanation  of 
the  alternatives  to  the  proposed  administrative  reorganiza- 
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tion that  were  considered  and  each  factor  that  was  consid- 
ered in  the  decision  to  reject  each  such  alternative.". 

SEC.  12004.  ELIMINATION  OF  REQUIREMENT  FOR  CERTAIN 
SERVICES  IN  THE  VETERANS  HEALTH  ADMINIS- 
TRATION. 

(a)  Section  7305  of  title  38,  United  States  Code,  is  re- 
pealed. 

(b)  The  table  of  sections  at  the  beginning  of  chapter  73 
of  such  title  is  amended  by  striking  the  item  relating  to 
section  7305. 

SEC.  12005.  MODIFICATION  OF  PHYSICIAN  REQUIREMENT 
FOR  CERTAIN  SENIOR  VETERANS  HEALTH  AD- 
MINISTRATION OFFICIALS. 

(a)  Under  Secretary. — Section  305  of  title  38,  United 
States  Code,  is  amended — 

(1)  in  subsection  (a)(2),  by  striking  out  "shall  be  a 
doctor  of  medicine  and  shall  be"  and  inserting  in  lieu 
thereof  "shall  (except  as  provided  in  subsection  (d)(1)) 
be  a  doctor  of  medicine.  The  Under  Secretary  shall 
be"; 

(2)  in  subsection  (d) — 

(A)  by  adding  at  the  end  of  paragraph  (1)  the 
following:  "If  at  the  time  such  a  commission  is  es- 
tablished both  the  position  of  Deputy  Under  Sec- 
retary for  Health  and  the  position  of  Associate 
Deputy  Under  Secretary  for  Health  are  held  by  in- 
dividuals who  are  doctors  of  medicine,  the  individ- 
ual appointed  by  the  President  as  Under  Sec- 
retary for  Health  may  be  someone  who  is  not  a 
doctor  of  medicine.  In  any  case,  the  Secretary 
shall  develop,  and  shall  furnish  to  the  commission, 
specific  criteria  which  the  commission  shall  use  in 
evaluating  individuals  for  recommendations  under 
paragraph  (3)."; 

(B)  by  redesignating  paragraph  (4)  as  paragraph 
(5); 

(C)  by  inserting  after  the  first  sentence  of  para- 
graph (3)  the  following:  "In  a  case  in  which,  pur- 
suant to  paragraph  (1),  the  individual  to  be  ap- 
pointed as  Under  Secretary  does  not  have  to  be  a 
doctor  of  medicine,  the  commission  may  make  rec- 
ommendations without  regard  to  the  requirement 
in  subsection  (aX2)(A)  that  the  Under  Secretary 
be  appointed  on  the  basis  of  demonstrated  ability 
in  the  medical  profession,  but  in  such  a  case  the 
commission  shall  accord  a  priority  to  the  selection 
of  a  doctor  of  medicine  over  an  individual  who  is 
not  a  doctor  of  medicine.";  and 

(D)  by  designating  the  last  two  sentences  of 
paragraph  (3)  as  paragraph  (4). 

(b)  Deputy  and  Associate  Deputy  Under  Sec- 
retary.—Section  7306  of  such  title  is  amended — 

(1)  in  subsection  (a) — 


(A)  by  striking  out  "of  the  following:"  in  the  matter  pre- 
ceding paragraph  (1)  and  inserting  in  lieu  thereof  "such 
personnel  as  may  be  considered  necessary  for  the  purposes 
of  this  chapter.  In  appointing  persons  to  positions  in  the 
Office,  the  Under  Secretary  shall  consider  the  different 
types  of  health  care  services  provided  to  veterans  by  the 
Veterans  Health  Administration  and  shall  seek  to  ensure 
that  appointments  in  the  Office  are  made  in  such  a  man- 
ner that  the  Office  is  staffed  so  as  to  provide  the  Under 
Secretary  with  appropriate  expertise  in  those  services.  The 
Office  shall  include  the  following:"; 

(B)  by  inserting  "(except  as  provided  in  subsection  (c))" 
in  paragraphs  (1)  and  (2)  after  "and  who  shall"; 

(C)  by  striking  out  each  paragraph  after  paragraph  (2); 

(2)  by  striking  out  subsection  (b); 

(3)  by  redesignating  subsection  (c)  as  subsection  (b)  and 
striking  out  "In  the  case  or  in  the  second  sentence  and  all  that 
follows  through  "such  appointments"  and  inserting  in  lieu 
thereof  "Such  appointments";  and 

(4)  by  inserting  after  subsection  (b),  as  so  redesignated,  the 
following  new  subsection  (c): 

"(c)(1)  If  at  the  time  of  the  appointment  of  the  Deputy  Under  Sec- 
retary for  Health  under  subsection  (a)(1),  both  the  position  of 
Under  Secretary  for  Health  and  the  position  of  Associate  Deputy 
Under  Secretary  for  Health  are  held  by  individuals  who  are  doctors 
of  medicine,  the  individual  appointed  as  Deputy  Under  Secretary 
for  Health  may  be  someone  who  is  not  a  doctor  of  medicine. 

"(2)  If  at  the  time  of  the  appointment  of  the  Associate  Deputy 
Under  Secretary  for  Health  under  subsection  (aX2),  both  the  posi- 
tion of  Under  Secretary  for  Health  and  the  position  of  Deputy 
Under  Secretary  for  Health  are  held  by  individuals  who  are  doctors 
of  medicine,  the  individual  appointed  as  Associate  Deputy  Under 
Secretary  for  Health  may  be  someone  who  is  not  a  doctor  of  medi- 
cine.". 

SEC.  12006.  USE  OF  FUNDS  RECOVERED  FROM  THIRD  PAR- 
TIES. 

(a)  Authorized  Uses.— Section  1729(g)  of  title  38,  Unit- 
ed States  Code,  is  amended  by  adding  at  the  end  of  para- 
graph (3)  the  following  new  subparagraph: 

"(C)  Payments  for  (i)  the  purchase  of  needed  medical 
equipment,  and  (ii)  such  other  purposes  as  may  be 
specifically  authorized  by  law.". 

(b)  Availability  of  Funds.— Such  section  is  further 
amended  by  striking  out  paragraph  (4)  and  inserting  the 
following: 

"(4)(A)  Not  later  than  December  1  of  each  year,  there 
shall  be  set  aside  within  the  Fund  a  reserve  to  be  used  for 
the  purposes  described  in  paragraph  (3XC).  The  amount 
placed  into  the  reserve  each  year  shall  be  determined 
under  subparagraph  (B).  No  funds  may  be  obligated  under 
paragraph  (3)(C)  in  excess  of  the  funds  in  the  reserve.  The 
reserve  shall  remain  available  for  obligation  until  ex- 
pended. 
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"(BXi)  On  December  1,  1993,  the  amount  set  aside  for 
the  reserve  under  subparagraph  (A)  shall  be  the  amount 
by  which — 

W(I)  the  unobligated  balance  remaining  in  the  Fund 
at  the  close  of  business  on  September  30,  1993,  minus 
any  part  of  such  balance  that  the  Secretary  deter- 
mines is  necessary  to  defray,  the  expenses,  payments, 
and  costs  described  in  paragraph  (3),  exceeds 
"(II)  $538,600,000. 
"(ii)  On  December  1,  1994,  the  amount  set  aside  for  the 
reserve  under  subparagraph  (A)  shall  be  the  amount  by 
which — 

"(I)  the  unobligated  balance  remaining  in  the  Fund 
at  the  close  of  business  on  September  30,  1994,  minus 
any  part  of  such  balance  that  the  Secretary  deter- 
mines is  necessary  to  defray,  the  expenses,  payments, 
and  costs  described  in  paragraph  (3),  exceeds 
"(II)  $590,500,000. 
"(iii)  On  December  1,  1995,  the  amount  set  aside  for  the 
reserve  under  subparagraph  (A)  shall  be  the  amount  by 
which — 

"(I)  the  unobligated  balance  remaining  in  the  Fund 
at  the  close  of  business  on  September  30,  1995,  minus 
any  part  of  such  balance  that  the  Secretary  deter- 
mines is  necessary  to  defray,  the  expenses,  payments, 
and  costs  described  in  paragraph  (3),  exceeds 
"(11)  $646,000,000. 
"(iv)  On  December  1,  1996,  the  amount  set  aside  for  the 
reserve  under  subparagraph  (A)  shall  be  the  amount  by 
which — 

"(I)  the  unobligated  balance  remaining  in  the  Fund 
at  the  close  of  business  on  September  30,  1996,  minus 
any  part  of  such  balance  that  the  Secretary  deter- 
mines is  necessary  to  defray,  the  expenses,  payments, 
and  costs  described  in  paragraph  (3),  exceeds 
"(II)  $698,100,000. 
"(v)  On  December  1,  1997,  the  amount  set  aside  for  the 
reserve  under  subparagraph  (A)  shall  be  the  amount  by 
which — 

"(I)  the  unobligated  balance  remaining  in  the  Fund 
at  the  close  of  business  on  September  30,  1997,  minus 
any  part  of  such  balance  that  the  Secretary  deter- 
mines is  necessary  to  defray,  the  expenses,  payments, 
and  costs  described  in  paragraph  (3),  exceeds 
"(ID  $753,500,000. 
"(C)  If  the  amount  to  be  set  aside  for  the  reserve  for  any 
year,  as  calculated  under  subparagraph  (B),  is  less  than 
zero,  the  amount  added  to  the  reserve  for  that  year  shall 
be  zero. 

"(5)  Not  later  than  January  1  of  each  year,  there  shall 
be  deposited  into  the  Treasury  as  miscellaneous  receipts 
an  amount  equal  to  the  amount  of  the  unobligated  balance 
remaining  in  the  Fund  at  the  close  of  business  on  Septem- 
ber 30  of  the  preceding  year  minus  any  part  of  such  bal- 
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ance  that  the  Secretary  determines  is  necessary  in  order 
to  enable  the  Secretary  to  defray,  during  the  fiscal  year  in 
which  the  deposit  is  made,  the  expenses,  payments,  and 
costs  described  in  paragraph  (3),  and  the  amount  in  the  re- 
serve described  in  paragraph  (4). 

"(6)  The  Secretary  shall  prescribe  regulations  for  the  al- 
location of  amounts  in  the  reserve  under  paragraph  (4)  to 
the  medical  centers  of  the  Department  for  the  purposes 
stated  in  paragraph  (3XC).  Those  regulations  shall  be  de- 
signed to  provide  incentives  to  directors  of  medical  centers 
to  increase  the  recoveries  and  collections  under  this  section 
by  requiring  that  20  percent  of  those  amounts  be  made 
available  each  year  directly  to  the  medical  centers  at 
which  such  recoveries  and  collections  have  been  at  above 
average  levels.  The  remaining  80  percent  of  those  funds 
shall  be  allocated  as  the  Secretary  considers  appropriate.". 

Subtitle  B — Closure  of  Certain 
Facilities 

SEC.  12101.  CLOSURE  OF  SUPPLY  DEPOTS. 

(a)  In  General.— -The  Secretary  of  Veterans  Affairs 
shall  close  the  Department  of  Veterans  Affairs'  supply  de- 
pots specified  in  subsection  (b). 

(b)  Covered  Depots. — Subsection  (a)  applies  to  the  sup- 
ply depots  of  the  Department  of  Veterans  Affairs  at  the  fol- 
lowing locations: 

(1)  Somerville,  New  Jersey. 

(2)  Hines,  Illinois. 

(3)  Bell,  California. 

(c)  Deadline. — The  Secretary  shall  complete  the  actions 
required  by  subsection  (a)  not  later  than  September  30, 
1995. 

SEC.  12102.  WAIVER  OF  OTHER  PROVISIONS. 

Sections  510(b)  and  8121  of  title  38,  United  States  Code, 
do  not  apply  to  the  actions  required  under  this  subtitle. 
Strike  out  subtitle  D  (page  126,  line  7  through  page  139,  line 
and  insert  the  following: 

Subtitle  D — Veterans'  Appeals 
Improvements 

SEC.  12301.  BOARD  OF  VETERANS'  APPEALS. 

(a)  Board  Members  and  Personnel.— Section  7101(a) 
of  title  38,  United  States  Code,  is  amended  to  read  as  fol- 
lows: 

"(aXD  There  is  in  the  Department  a  Board  of  Veterans' 
Appeals  (hereinafter  in  this  chapter  referred  to  as  the 
'Board').  The  Board  is  under  the  administrative  control 
and  supervision  of  a  Chairman  directly  responsible  to  the 
Secretary. 


7 

"(2)  The  members  of  the  Board  shall  be  the  Chairman, 
a  Vice  Chairman,  such  number  of  Deputy  Vice  Chairmen 
as  the  Chairman  may  designate  under  subsection  (b)(4), 
and  such  number  of  other  members  as  may  be  found  nec- 
essary to  conduct  hearings  and  consider  and  dispose  of 
matters  properly  before  the  Board  in  a  timely  manner.  The 
Board  shall  have  such  other  professional,  administrative, 
clerical,  and  stenographic  personnel  as  are  necessary  to 
conduct  hearings  and  consider  and  dispose  of  matters 
properly  before  the  Board  in  a  timely  manner.". 

(b)  Ethical  and  Legal  Limitations  on  Chairman. — 
Section  7101(bXD  of  such  title  is  amended  by  inserting 
after  the  first  sentence  the  following:  The  Chairman  shall 
be  subject  to  the  same  ethical  and  legal  limitations  and  re- 
strictions concerning  involvement  in  partisan  political  ac- 
tivities as  apply  to  judges  of  the  United  States  Court  of 
Veterans  Appeals.". 

(c)  Appointment  and  Removal  of  Board  Members.— 
Section  7101(b)  of  such  title  is  further  amended — 

(1)  in  paragraph  (2XA)  by  striking  "other  members 
of  the  Board  (including  the  Vice  Chairman)"  and  in- 
serting "Board  members  other  than  the  Chairman"; 

(2)  in  paragraph  (2KB)  by  striking  "paragraph"  and 
inserting  "subparagraph";  and 

(3)  by  striking  paragraph  (4)  and  inserting  the  fol- 
lowing: 

"(4)  The  Secretary  shall  designate  one  Board  mem- 
ber as  Vice  Chairman  based  upon  recommendations  of 
the  Chairman.  The  Chairman  may  designate  one  or 
more  Board  members  as  Deputy  Vice  Chairmen.  The 
Vice  Chairman  and  any  Deputy  Vice  Chairman  shall 
perform  such  functions  as  the  Chairman  may  specify. 
The  Vice  Chairman  shall  serve  as  Vice  Chairman  at 
the  pleasure  of  the  Secretary.  Any  Deputy  Vice  Chair- 
man shall  serve  as  Deputy  Vice  Chairman  at  the 
pleasure  of  the  Chairman.". 

(c)  Acting  Board  Members.— Section  7101(c)  of  such 
title  is  amended — 

(1)  by  striking  paragraph  (1)  and  inserting  the  fol- 
lowing: 

"(1)  The  Chairman  may  from  time  to  time  designate 
one  or  more  employees  of  the  Department  to  serve  as 
acting  Board  members."; 

(2)  by  striking  paragraph  (2);  and 

(3)  by  redesignating  paragraph  (3)  as  paragraph  (2) 
and  in  that  paragraph  by — 

(A)  striking  "temporary  Board  members  des- 
ignated under  this  subsection  and  the  number  of; 
and 

(B)  striking  "section  7102(aX2XA)(ii)  of  this 
title"  and  inserting  "paragraph  (1)". 

(d)  Chairman's  Annual  Report.— Section  7101(dX2)  of 
such  title  is  amended — 
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(1)  by  striking  out  "and"  at  the  end  of  subparagraph 

(D); 

(2)  by  striking  out  the  period  at  the  end  of  subpara- 
graph (E)  and  inserting  in  lieu  thereof";  and";  ana 

(3)  by  adding  at  the  end  the  following  new  subpara- 
graph: 

"(F)  the  names  of  those  employees  of  the  Depart- 
ment designated  under  subsection  (cXD  to  serve  as 
acting  Board  members  during  that  year  and  the  num- 
ber of  cases  each  such  acting  Board  member  partici- 
pated in  during  that  year". 
(e)  Conforming  Amendments.— Section  7101  of  such 
title  is  further  amended — 

(1)  in  subsection  (dX3XB),  by  striking  "section 
7103(d)"  and  inserting  "section  7101(aX2)w;  and 

(2)  in  subsection  (e),  by  striking  "a  temporary  or" 
and  inserting  "an" 

SEC.  12302.  DECISIONS  BY  THE  BOARD. 

(a)  Action  by  BVA  Through  Sections.— Sections  7102 
and  7103  of  title  38,  United  States  Code,  are  amended  to 
read  as  follows: 

"§  7102.  Decisions  by  the  Board 

"A  proceeding  instituted  before  the  Board  shall  be  as- 
signed to  an  individual  member  or  a  panel  of  members  of 
the  Board  (other  than  the  Chairman).  A  member  or  panel 
of  members  who  are  assigned  a  proceeding  shall  render  a 
decision  thereon,  including  any  motion  filed  in  connection 
therewith.  The  member  or  panel  of  members  shall  make  a 
report  under  section  7104(d)  of  this  title  on  any  such  deter- 
mination, which  report  shall  constitute  the  Board's  final 
disposition  of  the  proceeding.  Decisions  by  a  panel  shall  be 
made  by  a  majority  of  the  members  of  the  panel. 

"§7103*  Reconsideration;  correction  of  obvious  er- 
rors 

"(a)  The  decision  of  a  member  or  panel  of  the  Board 
under  section  7102  of  this  title  is  final  unless  the  Chair- 
man orders  reconsideration  of  the  case.  Such  an  order  may 
be  made  on  the  Chairman's  initiative  or  upon  motion  of 
the  claimant. 

"(b)(1)  If  the  Chairman  orders  reconsideration  in  a  case 
decided  by  a  single  member,  the  matter  shall  be  referred 
to  a  panel  of  not  less  than  three  Board  members,  not  in- 
cluding the  member  who  rendered  the  initial  decision, 
which  shall  render  its  decision  after  reviewing  the  entire 
record  before  the  Board.  Such  decisions  shall  be  made  by 
a  majority  vote  of  the  members  of  the  panel  and  shall  con- 
stitute the  final  decision  of  the  Board. 

"(2)  If  the  Chairman  orders  reconsideration  in  a  case  de- 
cided by  a  panel  of  members,  the  matter  shall  be  referred 
to  an  enlarged  panel,  not  including  the  members  of  the 
panel  which  rendered  the  initial  decision,  which  shall 
render  its  decision  after  reviewing  the  entire  record  before 
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the  Board.  Such  decisions  shall  he  made  by  a  majority  vote 
of  the  members  of  the  expanded  panel  and  shall  constitute 
the  final  decision  of  the  Board. 

"(c)  The  Board  on  its  own  motion  may  correct  an  obvious 
error  in  the  record,  without  regard  to  whether  there  has 
been  a  motion  or  order  for  reconsideration.0. 

(b)  Clerical  Amendment.— The  items  relating  to  sec- 
tions 7102  and  7103  in  the  table  of  sections  at  the  begin- 
ning of  chapter  71  are  amended  to  read  as  follows: 

"7102.  Decisions  by  the  Board. 

"7103.  Reconsideration;  correction  of  obvious  errors.". 

SEC.  12303.  TECHNICAL  CORRECTION. 

Section  7104(a)  of  title  38,  United  States  Code,  is 
amended  by  striking  out  "21 1(a)"  and  inserting  in  lieu 
thereof  "511(a)*. 

SEC.  12304.  HEARINGS. 

(a)  In  General.— Section  7110  of  title  38,  United  States 
Code,  is  amended  to  read  as  follows: 

"§7110.  Hearings 

"(a)  The  Board  shall  decide  any  appeal  only  after  afford- 
ing the  appellant  an  opportunity  for  a  hearing. 

"(b)  A  hearing  docket  shall  be  maintained  and  formal  re- 
corded hearings  shall  be  held  by  such  member  or  members 
of  the  Board  as  the  Chairman  may  designate.  Such  mem- 
ber or  members  designated  by  the  Chairman  to  conduct 
the  hearing  will  participate  in  making  the  final  determina- 
tion in  the  claim. 

"(cXD  An  appellant  may  request  a  hearing  before  the 
Board  at  either  its  principal  location  or  at  a  regional  office 
of  the  Department.  A  hearing  held  at  a  regional  office  shall 
(except  as  provided  in  paragraph  (2))  be  scheduled  for 
hearing  in  the  order  in  which  the  requests  for  hearing  in 
that  area  are  received  by  the  Department  at  the  place 
specified  by  the  Department  for  the  filing  of  requests  for 
those  hearings. 

"(2)  In  a  case  in  which  the  Secretary  is  aware  that  the 
appellant  is  seriously  ill  or  is  under  severe  financial  hard- 
ship, a  hearing  may  be  scheduled  at  a  time  earlier  than 
would  be  provided  under  paragraph  (1). 

"(d)  At  the  request  of  the  Chairman,  the  Secretary  may 
provide  suitable  facilities  and  equipment  to  the  Board  or 
other  components  of  the  Department  to  enable  an  appel- 
lant located  at  a  facility  within  the  area  served  by  a  re- 
gional office  to  participate,  through  voice  transmission,  or 
picture  and  voice  transmission,  by  electronic  or  other 
means,  in  a  hearing  with  a  Board  member  or  members  sit- 
ting at  the  Board's  principal  location.  When  such  facilities 
and  equipment  are  available,  the  Chairman  may  afford  the 
appellant  an  opportunity  to  participate  in  a  hearing  before 
the  Board  through  the  use  of  such  facilities  and  equipment 
in  lieu  of  a  hearing  held  by  personally  appearing  before  a 
Board  member  or  members  as  provided  in  subsection  (c). 
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Any  such  hearing  shall  be  conducted  in  the  same  manner 
as,  and  shall  be  considered  the  equivalent  of,  a  personal 
hearing.  If  the  appellant  declines  to  participate  in  a  hear- 
ing through  the  use  of  such  facilities  and  equipment,  the 
opportunity  of  the  appellant  to  a  hearing  as  provided  in 
subsection  (c)  shall  not  be  affected.". 

(b)  Clerical  Amendment.— The  item  relating  to  section 
7110  in  the  table  of  sections  at  the  beginning  of  chapter 
71  of  such  title  is  amended  to  read  as  follows: 
"7110.  Hearings.". 

SEC.  12305.  ELIMINATION  OF  REQUIREMENT  FOR  ANNUAL  IN- 
COME  QUESTIONNAIRES. 
Section   1506  of  title  38,  United   States   Code,  is 
amended — 

(1)  in  paragraph  (2),  by  striking  out  "shall"  and  in- 
serting in  lieu  thereof  "may";  and 

(2)  in  paragraph  (3),  by  striking  out  "file  a  revised 
report"  and  inserting  in  lieu  thereof  "notify  the  Sec- 
retary". 

Introduction 

Shortly  after  taking  office,  President  Clinton  announced  a  6- 
month  review  of  the  federal  government  to  be  headed  by  Vice 
President  Gore.  The  National  Performance  Review  was  comprised 
of  experienced  federal  employees  from  all  corners  of  the  govern- 
ment and  was  organized  into  a  series  of  teams  to  examine  both 
agencies  and  cross-cutting  systems,  such  as  budgeting,  procure- 
ment and  personnel.  Each  Cabinet  department  also  was  asked  to 
create  "Reinvention  Teams"  to  begin  experimenting  with  new  ways 
of  doing  business  and  to  lead  transformation  at  their  departments. 

The  goals  of  the  National  Performance  Review  (NPR)  were  to  cut 
unnecessary  spending  and  red  tape,  enhance  service  to  users  of 
overnment  assistance,  empower  employees  to  get  results,  and  re- 
uce  the  size  of  government.  To  achieve  these  goals,  the  NPR  re- 
port calls  on  agencies  to  create  a  clear  sense  of  mission,  delegate 
authority  and  responsibility,  develop  budgets  based  on  outcomes, 
expose  agency  operations  to  competition,  concentrate  government 
on  making  decisions  and  directing  the  organization  measure  suc- 
cess by  user  satisfaction,  and  search  for  market,  not  administra- 
tive, solutions  to  problems  facing  the  agency.  Many  of  these  goals 
were  developed  by  the  authors  of  the  book  Reinventing  Govern- 
ment, David  Osborne  and  Ted  Gaebler.  Like  the  authors  of  that 
book,  the  NPR  team  examined  successful  federal  programs  and 
searched  for  "organizations  that  produced  results,  satisfied  cus- 
tomers, and  increased  productivity^ 

Many  of  the  recommendations  made  by  the  NPR  team  affect  the 
entire  government.  These  include  changing  the  annual  budget  proc- 
ess, decentralizing  personnel  policies,  streamlining  procurement, 
and  giving  the  Inspectors  General  greater  responsibility  to  prevent 
waste  and  abuse  before  it  occurs.  The  NPR  team  also  made  a  num- 
ber of  specific  recommendations  for  each  agency  and  department, 
including  the  Department  of  Veterans  Affairs,  which  were  pub- 
lished on  September  7,  1993.  Many  of  these  recommendations  do 
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not  require  legislation  to  implement,  and  are  consistent  with  rec- 
ommendations made  by  the  Committee  to  the  Department  over  the 
past  several  years.  One  of  the  recurring  themes  m  the  NPR  report 
is  that  agencies  themselves  and  the  Office  of  Management  and 
Budget  are  often  the  worst  enemies  of  improved  management.  In 
fact,  the  NPR  report  notes  that  within  DvA,  a  program  to  decen- 
tralize decision-making  and  free  managers  from  unnecessary  inter- 
nal constraints  had  produced  very  encouraging  results.  However, 
the  Department,  after  evaluating  the  results  of  this  program,  has 
failed  to  expand  the  program  so  that  all  VA  facilities  could  operate 
with  the  same  managerial  freedom. 

On  October  26,  1993,  the  President  transmitted  draft  legislation 
entitled  the  "Government  Reform  and  Savings  Act  of  1993"  to  the 
Congress.  The  Majority  Leader  introduced  this  legislation  on  Octo- 
ber 28,  1993  as  H.R.  3400.  Seventeen  committees  of  the  House 
were  given  until  November  15,  1993  to  report  on  that  portion  of  the 
legislation  within  the  committee's  jurisdiction.  Title  XII  of  the  leg- 
islation includes  matters  within  the  jurisdiction  of  the  Committee 
on  Veterans'  Affairs.  The  legislation  includes  draft  legislation 
which  was  transmitted  to  the  Secretary  of  Veterans  Affairs  on  Au- 
gust 13,  1993  "to  improve  and  clarify  certain  adjudication  and  ap- 
peal procedures  relating  to  claims  for  benefits  under  the  laws  ad- 
ministered by  the  Department  of  Veterans  Affairs".  The  bill  as  in- 
troduced would  also: 

(1)  Repeal  certain  limitations  and  restrictions  on  the  organization 
of  the  Department  and  the  Veterans  Health  Administration  (VHA) 
and  certain  qualifications  for  officials  in  VHA; 

(2)  Modifies  the  closure  of  three  Department  supply  depots  lo- 
cated at  Somerville,  New  Jersey,  Hines,  Illinois,  and  Bell,  Califor- 
nia; and 

(3)  Authorize  the  Secretary  to  gain  access  to  the  health  care  in- 
surance data  bank. 

On  May  6,  1993,  the  Subcommittee  on  Compensation,  Pension 
and  Insurance  held  an  oversight  hearing  on  adjudication  of  appeals 
by  the  Board  of  Veterans'  Appeals.  The  witnesses  were:  Mr. 
Charles  Cragin,  Board  of  Veterans'  Appeals,  Department  of  Veter- 
ans Affairs;  Mr.  Bob  Manhan,  Veterans  of  Foreign  Wars;  Mr. 
Frank  DeGeorge,  Paralyzed  Veterans  of  America;  Mr.  Philip  R. 
Wilkerson,  The  American  Legion;  Mr.  Joseph  A.  Violante,  Disabled 
American  Veterans;  Mr.  Michael  F.  Brinck,  AMVETS;  and  Mr. 
Paul  S.  Egan,  Vietnam  Veterans  of  America. 

On  October  13,  1993  Subcommittee  held  a  legislative  hearing  on 
H.R.  1796,  2341,  and  draft  legislation  on  the  operation  of  the  Board 
of  Veterans'  Appeals.  The  witnesses  were:  Mr.  Charles  Cragin, 
Board  of  Veterans'  Appeals,  DVA;  Col.  Herb  Rosenbleeth,  Jewish 
War  Veterans;  Mr.  James  R.  Peluso,  National  Association  of  State 
Directors  of  Veterans  Affairs,  State  of  New  York;  Mr.  Richard  J. 
Bernard,  Deputy  Commissioner  of  Veterans'  Affairs,  State  of  New 
Jersey;  Dr.  Charles  A.  Stenger,  American  Ex-Prisoners  of  War;  Mr. 
Tom  Miller,  Blinded  Veterans  Association;  Ms.  Rose  Lee,  Gold  Star 
Wives;  Mr.  Bob  Manhan,  VFW;  Mr.  Joseph  Violante,  DAV;  Mr. 
Larry  D.  Rhea,  Non-Commissioned  Officers  Association;  Mrs.  Jean 
Arthurs,  National  Association  of  Military  Widows;  Mr.  John  W. 
Morrison,  National  Association  for  Uniformed  Services  and  the  So- 


ciety  of  Military  Widows;  Mr.  Russell  Mank,  PVA;  Mr.  Earnest  E. 
Howell,  AMVETS;  Col.  Christopher  J.  Giaimo,  Retired  Officers  As- 
sociation; Mr.  Philip  R.  Wilkerson,  The  American  Legion;  Mr.  Bill 
Crandall,  WA;  and  Mr.  Richard  B.  Frank,  Board  of  Veterans  Ap- 
peals Professional  Association,  Inc. 

Explanation  of  Committee  Amendments  to  H.R.  3400 

As  amended,  title  XII  of  H.R.  3400  makes  the  following  changes 
to  existing  law: 

(1)  Accepts  the  administration  proposal  to  repeal  the  requirement 
that  the  Secretary  operate  not  less  than  90,000  and  not  more  than 
125,000  hospital  and  nursing  home  beds. 

(2)  Permits  the  Secretary  to  reduce  the  staffing  of  the  Office  of 
Inspector  General  after  providing  Congress  with  advance  notice 
and  justification  for  the  reduction. 

(3)  Makes  the  "notice  and  wait"  requirement  on  certain  agency 
reorganizations  inapplicable  to  VA  Central  Office  reorganizations. 
Shortens  the  waiting  period  from  90  to  45  days. 

(4)  Repeals  the  requirement  that  the  Veterans  Health  Adminis- 
tration (VHA)  have  certain  organizational  units  in  the  Office  of  the 
Under  Secretary  for  Health. 

(5)  Allows  the  Secretary  to  waive  the  doctor  of  medicine  require- 
ment for  one  of  the  top  three  VHA  officials.  Would  also  require  the 
Secretary  to  accord  a  priority  to  physicians  when  appointing  a  new 
Under  Secretary  for  Health,  and  would  require  the  Secretary  to  es- 
tablish specific  criteria  to  be  used  by  the  Under  Secretary  search 
commission.  Also  repeals  statutory  qualifications  for  Assistant 
Under  Secretaries  and  certain  VHA  organizational  requirements. 

(6)  Waives  the  requirement  that  the  Secretary  wait  90  days  be- 
fore closing  three  existing  supply  depots. 

(7)  Accepts  the  Administration  proposals  to: 

(a)  Allow  the  Chairman  of  BVA  to  assign  appeals  to  single 
members  of  the  BVA,  instead  of  to  three  members; 

(b)  Remove  the  existing  65-member  limit  on  the  number  of 
Board  members; 

(c)  Allow  BVA  to  conduct  hearings  by  electronic  or  other 
means;  and, 

(d)  Establish  the  positions  of  Deputy  Vice  Chairman  of  the 
BVA. 

(8)  Establishes  incentives  to  collect  funds  more  aggressively  by 
allowing  VA  to  retain  funds  in  excess  of  collections  anticipated  in 
the  latest  CBO  baseline.  20%  of  funds  would  be  returned  to  hos- 
pitals with  better  than  average  collection  programs. 

(9)  Repeals  the  requirement  that  VA  pension  recipients  file  an 
annual  income  questionnaire  and  allows  VA  to  check  reported  in- 
come through  other  means,  including  using  IRS  data  and  through 
random  checks. 

Background  and  Discussion 

bed-level  requirements 

Section  12001(a)  would  amend  section  8110  (a)(1)  of  title  38  to 
eliminate  requirements  for  maintaining  specific  bed  levels  for  hos- 
pital and  nursing  home  beds.  Current  law  requires  that  the  Sec- 
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retary  establish  a  combined  hospital  and  nursing  home  bed  capac- 
ity of  not  more  than  125,000  and  not  less  than  100,000  such  beds. 
Current  law  further  requires  the  Secretary  to  maintain  and  operate 
90,000  such  beds.  Section  12001(a)  would  delete  the  specific  au- 
thorized and  operating  bed  requirements  and  the  requirement  that 
the  President  mclude  in  the  budget  funds  sufficient  to  operate  not 
less  than  90,000  beds. 

The  Committee  recognizes  that  these  bed-level  requirements 
have  become  outdated  with  changes  in  the  practice  of  medicine.  Av- 
erage lengths  of  inpatient  stay  have  dropped  significantly  over  the 
years  at  the  same  time  as  medicine's  ability  to  provide  services 
through  outpatient  care  has  increased.  VA  no  longer  needs  the 
numbers  of  hospital  beds  it  once  did.  The  VA's  Commission  on  the 
Future  Structure  of  VA  Health  Care  and  other  experts  have  pro- 
jected a  further  decline  in  the  number  of  hospital  beds  needed  in 
the  years  ahead.  These  trends  have  been  exacerbated  by  funding 
and  staffing  shortages  which  have  forced  the  Department  to  shut 
down  beds. 

It  is  the  committee's  understanding  that  VA  officials  have  been 
circumventing  the  bed  level  requirements  by  reporting  that  more 
beds  were  in  operation  and  available  than  were  actually  in  use. 
The  House  Committee  on  Veterans  Affairs  conducted  a  survey  in 
1990  which  highlighted  the  fact  that  there  was  a  wide  disparity  in 
the  number  of  official  operating  beds  and  the  number  of  actual  op- 
erating beds.  The  Committee  survey  found  that  more  than  20,000 
beds  listed  as  operational  were  in  fact  not  available  for  use  at  the 
time  of  the  survey.  Subsequent  Departmental  reviews  showed  that 
VA  was  operating  approximately  55,000  hospital  and  15,000  nurs- 
ing home  beds,  far  snort  of  the  90,000  bed  level  requirement  in 
Title  38.  VA  officials  have  cited  resource  constraints  and  staffing 
and  equipment  shortages  as  the  major  reasons  for  VA  closing  many 
of  these  beds. 

Eliminating  the  specific  bed-level  requirements  in  no  way  alters 
VA's  obligation  to  plan  for  and  serve  as  a  back-up  to  the  Depart- 
ment of  Defense  during  periods  of  war.  In  such  instances,  VA  is  to 
provide  all  necessary  medical  support  to  DoD  and  must  be  capable 
of  providing  inpatient  medical  care  in  VA  facilities  to  DoD  person- 
nel. During  the  recent  Persian  Gulf  War,  VA  identified  25,000  in- 
patient beds  as  available  for  use  by  DoD  personnel. 

The  Committee  remains  committed  to  the  maintenance  and  vital- 
ity of  an  independent  VA  health  care  system.  It  recognizes  the  im- 
portance of  providing  the  system's  managers  sufficient  flexibility  to 
practice  modern  medicine  and  to  allocate  resources  to  best  meet 
current  and  future  patient  care  needs.  Such  flexibility  is  critical  if 
VA  is  to  be  able  to  position  itself  to  operate  effectively  and  effi- 
ciently, particularly  under  any  kind  of  revised  national  health  care 
system. 

MINIMUM  STAFFING  OF  INSPECTOR  GENERAL  OFFICE 

Pursuant  to  the  Inspector  General  Act  of  1978,  VA  established 
the  Office  of  Inspector  General  within  the  Department.  This  Office 
is  responsible  for  the  audit  and  investigation  of  all  Department  of 
Veterans  Affairs  programs  and  operations.  Under  the  Inspector 
General  Act  of  1978,  the  Secretary  has  an  obligation  to  fund  the 
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Office  of  Inspector  General  as  necessary  for  the  Office  to  carry  out 
its  mission.  Current  law  requires  that  the  Secretary  shall  provide 
for  not  less  than  40  full-time  positions  in  the  Office  of  Inspector 
General  in  addition  to  the  number  of  such  positions  in  that  office 
on  March  15,  1989.  The  Committee  is  advised  that  the  latter  num- 
ber is  383  positions.  The  Administration  proposed  eliminating  that 
specific  staffing  requirement.  The  Committee  amendment  would 
modify  that  proposal.  The  amendment  would  lift  the  specific  staff- 
ing level  now  in  law,  but  require  the  Secretary  to  report  to  the  ap- 
propriate Committees  of  the  Congress  in  advance  or  any  proposed 
reduction  in  IG  staffing,  and  defer  implementation  of  that  proposal 
for  a  45-day  period  (consistent  with  the  requirements  or  section 
510(b)  of  title  38,  U.S.  Code,  as  amended  by  the  Committee  amend- 
ment). 

The  Committee  concurs  that  maintenance  of  specific  staffing  lev- 
els in  law  is  ill-advised  and  believes  that  the  Secretary  should  have 
the  flexibility  to  determine  the  appropriate  staffing  levels  needed 
to  meet  the  requirements  of  the  Office  of  Inspector  General.  Never- 
theless, the  uniaue  and  critical  responsibilities  assigned  the  Inspec- 
tor General,  ana  the  independence  that  official  is  to  enjoy,  require 
the  establishment  of  an  appropriate  safeguard  against  the  danger 
of  some  future  arbitrary  downsizing  of  that  Office.  The  "report  and 
wait"  mechanism  in  the  Committee  amendment  would  serve  both 
to  deter  inappropriate  action  and  to  provide  an  effective  means  for 
the  Committees  to  assure  that  proposed  IG  staffing  reductions  not 
compromise  that  Office's  effectiveness. 

secretary's  administrative  reorganization  authority 

Prior  to  1981,  there  were  few  statutory  restrictions  on  the  powers 
of  the  head  of  the  Department  of  Veterans  Affairs  to  "consolidate, 
eliminate,  abolish,  or  redistribute  the  functions  of  the  bureaus, 
agencies,  offices,  or  activities"  of  the  Department.  In  1981,  how- 
ever, an  ill-considered  proposal  was  made  by  the  Administration  to 
consolidate  the  adjudication  and  loan  guaranty  functions  of  the  58 
regional  offices  of  the  Veterans  Benefits  Administration  into  one  lo- 
cation. This  proposal  would  have  required  the  relocation  of  thou- 
sands of  employees,  and  was  viewed  by  veterans  organizations  and 
many  members  of  Congress  as  a  means  of  diminishing  access  to 
services  and  benefits  provided  by  existing  regional  offices.  As  a  re- 
sult, the  Congress  enacted  "report  and  wait"  restrictions  (now  codi- 
fied in  section  510(b)  of  title  38,  United  States  Code)  on  the  Sec- 
retary's ability  to  carry  out  any  major  reorganization  of  the  Depart- 
ment. 

Shortly  after  the  President  signed  Public  Law  97-66  in  1981,  the 
Office  of  Management  and  Budget  began  a  campaign  to  repeal  the 
restrictions  on  reorganizations  and  incorrectly  characterized  the 
limitations  as  an  example  of  Congressional  "micromanagement"  of 
the  Department.  The  restrictions  do  not  require  the  Administration 
to  take  any  particular  action.  They  do,  however,  enable  Congress 
to  exercise  its  oversight  responsibilities  and  insure  that  the  best  in- 
terests of  veterans  and  the  taxpayers  are  being  served. 

In  the  case  of  the  proposed  1981  reorganization,  Congress  pre- 
vented an  irrational  and  short-sighted  proposal  from  being  carried 
out,  saving  veterans  and  VA  employees  a  great  deal  of  frustration 
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and  anxiety,  and  the  taxpayers  a  significant  amount  of  money.  In 
the  face  of  Congressional  refusal  to  act  on  repeated  OMB  proposals 
to  repeal  the  restrictions,  the  Administration  again  proposed  the 
consolidation  of  VBA  regional  office  activities  in  1985.  Because 
OMB's  proposals  were  essentially  devoid  of  information  which 
would  allow  Congress  to  evaluate  the  merits  of  the  proposed  reor- 
ganization, Congress  amended  existing  law  to  require  any  rec- 
ommended reorganization  plan  to  include  detailed  supporting  infor- 
mation. 

In  again  proposing  to  repeal  the  section  510(b)  reorganization  re- 
strictions (in  effect,  denying  Congress  any  opportunity  to  oversee 
the  organization  of  a  vital  service  and  benefit  provider),  the  current 
Administration  ignores  the  legitimate  Constitutional  role  of  Con- 
gress in  overseeing  and  reviewing  the  organization  and  functions  of 
the  Department  of  Veterans  Affairs.  By  contrast,  on  January  25, 
1990,  trie  Secretary  of  Veterans  Affairs  transmitted  proposed  legis- 
lation to  modify,  but  not  repeal,  portions  of  former  section  210(b). 
In  this  letter,  the  Secretary  expressed  the  view  that  "the  con- 
straints of  [former]  section  210  have  unduly  affected  the  ability  of 
the  Secretary  to  efficiently  manage  the  Department  [and  that]  .  .  . 
these  constraints  can  be  somewhat  relaxed,  so  that  more  timely  or- 
ganizational adjustments  can  be  effected,  without  disturbing  the 
underlying  concerns  which  led  to  enactment  of  the  section,  the  re- 
duction of  services  to  veterans." 

In  response  to  this  request,  the  Committee  reported  legislation 
(section  301  of  H.R.  5740,  101st  Congress)  on  October  13,  1990, 
modifying  section  510  to  grant  the  Secretary  greater  management 
flexibility.  This  revision  to  section  510  was  eventually  enacted  as 
part  of  the  Department  of  Veterans  Affairs  Codification  Act,  P.L. 
102-83.  As  the  Committee  report  on  this  provision  noted: 

Section  301  would  relax  existing  restrictions  on  reorga- 
nizations in  three  significant  ways.  First,  it  would  amend 
the  requirement  that  details  of  the  proposed  reorganiza- 
tion be  submitted  with  the  budget  and  that  no  action  to 
carry  out  the  reorganization  take  place  until  the  first  day 


Secretary  could  submit  the  details  of  a  proposed  reorga- 
nization at  any  time;  however,  no  action  could  be  taken  to 
carry  it  out  until  the  end  of  a  60-day  period  of  continuous 
session  of  Congress  following  the  date  of  the  submission  of 
the  report.  For  purposes  of  this  "60-day  clock*,  days  on 
which  either  House  of  Congress  had  adjourned  for  more 
than  three  days  to  a  day  certain  (which  under  Article  I, 
section  5  of  the  Constitution,  requires  the  consent  of  the 
other  House)  or  periods  between  Congresses  would  not  ad- 
vance the  clock;  the  only  days  which  would  count  in  cal- 
culating when  the  60-day  period  had  elapsed  are  those 
when  Congress  is  conducting  its  normal  business.  It 
should  be  noted  that  Saturdays,  Sundays,  and  holidays 
would  advance  the  clock  unless  Congress  had  adjourned  ei- 
ther sine  die  or  for  more  than  three  days  to  a  day  certain. 

The  second  change  to  section  210  of  title  38,  United 
States  Code,  made  by  the  reported  bill  is  that  the  thresh- 
olds of  reportable  reorganizations  are  raised  to  give  the 
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Secretary  greater  flexibility.  Under  existing  law,  a  pro- 
posed reorganization  which  affects  10  percent  or  more  of 
the  employees  at  a  covered  office  or  facility  in  any  fiscal 
year,  or  15  percent  or  more  over  two  years,  must  be  re- 

Eorted  at  the  time  the  budget  is  submitted.  The  reported 
ill  changes  these  percentages  to  15  and  25  percent  respec- 
tively. In  addition,  under  existing  law,  a  proposed  reorga- 
nization which  affects  a  covered  Central  Office  unit  that  is 
the  permanent  duty  station  for  100  or  more  employees 
must  be  reported  at  the  time  the  budget  is  submitted.  A 
proposed  reorganization  which  affects  a  Central  Office  unit 
with  more  than  25  but  less  than  100  employees  requires 
only  the  submission  of  a  report  30  days  before  the  reorga- 
nization is  implemented.  The  reported  bill  would  revise 
these  limitations  by  (1)  eliminating  the  30-day  notice  re- 
quirement for  reorganizations  of  Central  Office  units  with 
less  than  100  employees,  allowing  such  a  reorganization  to 
take  place  without  any  advance  notice;  and  (2)  replacing 
the  existing  "report  and  wait"  requirement  on  reorganiza- 
tions of  Central  Office  units  with  100  or  more  employees 
with  a  simple  30-day  advance  notice  requirement. 

Finally,  section  301  would  allow  reorganizations  in 
place"  to  occur  without  any  advance  notice  or  report.  A  "re- 
organization in  place"  is  one  in  which  the  same  number  of 
employees  continues  to  perform  the  same  functions  at  the 
same  field  office,  facility,  or  center.  In  effect,  the  only 
change  is  a  "paper"  change,  one  in  which  the  "bureau, 
agency  or  office"  in  which  the  employees  work  changes,  but 
the  number  of  employees,  their  work  location,  and  their 
functions  remain  essentially  unchanged.  In  other  words, 
the  organization  responsible  for  the  covered  field  office  or 
facility  changes,  but  the  field  office  or  facility  remains  es- 
sentially unchanged.  This  exemption  applies  to  consolida- 
tions or  redistributions  of  function  at  VBA/VHSRA  medical 
and  regional  office  centers,  and  at  other  covered  field  of- 
fices and  facilities. 

In  enacting  these  proposals,  Congress  made  only  one  change  to 
section  301  of  H.R.  5740  as  reported  by  the  committee.  The  pro- 
posed waiting  period  was  increased  from  60  days  to  90  days. 

Despite  Congress*  willingness  to  modify  section  510,  the  Adminis- 
tration disregarded  the  requirements  of  the  law  when  it  decided  to 
permanently  close  the  Martinez,  California  VA  Medical  Center  in 
1991.  The  lack  of  planning  and  justification  for  this  decision  is 
evident  from  subsequent  events.  It  is  inconceivable  to  the  Commit- 
tee that  VA  has  not  adopted  a  more  expedited  approach  to  restor- 
ing veterans*  access  to  inpatient  care  in  the  area  served  by  the 
former  Martinez  hospital.  The  committee  notes  that  had  the  VA 
prepared  the  analysis  and  justification  required  by  section  510(b), 
several  mistakes  and  delays  could  have  been  avoided. 

Originally,  VA  plans  called  for  strengthening  the  main  hospital 
building  at  Martinez  to  make  it  seismically  safe.  Congress  ap- 
proved this  proposal  and  appropriated  funds  to  begin  this  project 
in  1990.  However,  VA  inexplicably  decided  to  close  the  hospital  in 
1991  and  simultaneously  announced  plans  to  construct  a  new  hos- 
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pital  on  the  campus  of  the  University  of  California  at  Davis.  The 
committee  recognizes  that  the  Secretary  based  his  decision  on  the 
most  recent  information  concerning  the  potential  hazard  to  veter- 
ans if  a  strong  earthquake  occurred  near  Martinez.  It  should  be 
pointed  out,  however,  that  when  the  1989  Loma  Prieta  earthquake 
forced  the  VA  to  shut  down  the  main  hospital  building  at  the  Palo 
Alto  VAMC,  located  only  50  miles  from  the  Martinez  facility,  the 
VA  constructed  temporary  facilities  and  converted  existing  seis- 
mically-safe  facilities  to  provide  inpatient  care  while  construction  of 
seismically-safe  facilities  took  place.  As  a  result  of  the  hurried 
planning  and  inadequate  cost  analysis,  the  VA  later  determined  it 
would  not  build  a  new  hospital  at  the  Davis  site.  Finally,  after  con- 
sistent prodding  by  Rep.  George  Miller,  other  members  of  the  Cali- 
fornia congressional  delegation,  and  this  Committee,  the  VA  an- 
nounced that  it  would  immediately  begin  construction  of  an  out- 
patient clinic  and  nursing  home  on  the  site  of  the  closed  Martinez 
hospital,  and  that  it  would  consider  building  the  new  hospital  ei- 
ther in  downtown  Sacramento  or  at  Travis  Air  Force  Base  in  Fair- 
field, California. 

Although  VA  has  completed  construction  of  the  outpatient  clinic 
on  the  Martinez  site,  veterans  who  were  formerly  served  by  the 
Martinez  hospital  have  recently  been  advised  by  the  VA  that  con- 
struction of  the  new  facility  at  Travis  Air  Force  Base  will  not  be 
completed  until  1999,  eight  years  after  closure  of  the  Martinez  in- 
patient facility.  At  the  urging  of  Rep.  Dan  Hamburg,  the  Depart- 
ment of  Veterans  Affairs  has  assured  the  Committee  that  the  new 
VA  addition  to  the  Travis  AFB  hospital  will  be  completed  in  1988. 
Groundbreaking  for  the  first  phase  of  the  construction  is  expected 
to  take  place  in  the  first  half  of  1994. 

The  notion  expressed  in  a  General  Counsel  Advisory  Opinion 
dated  September  13,  1991,  that  there  is  an  implied  exception  in 
section  510(b)  for  an  emergency  reorganization  is  contrary  to  the 
express  words  of  the  statute,  and  the  Committee  strongly  objects 
to  the  logic  and  conclusion  of  this  opinion.  Congress  did  not  intend 
in  1981  to  grant  the  Secretary  an  emergency  power  to  close  a  VA 
facility.  Moreover,  to  imply  that  an  emergency  existed  at  Martinez 
completely  ignores  the  fact  that  VA  had  been  considering  plans  to 
strengthen  the  seismically-unsafe  Martinez  facility  for  over  seven 
years.  There  was  no  "sudden,  urgent,  unforeseen  occurrence  or  oc- 
casion requiring  immediate  action",  which  is  the  common  under- 
standing of  an  emergency.  It  should  be  noted  that  despite  the  seis- 
mic unsoundness  of  the  Martinez  hospital,  the  building  sustained 
no  damage  during  the  Loma  Prieta  earthquake  in  1989.  Addition- 
ally, an  emergency  cannot  be  said  to  exist  when  VA  recognizes  a 
seismic  danger  in  1983,  does  not  seek  funding  to  correct  that  dan- 
ger until  1989,  and  subsequently  decides  in  1991,  after  it  has  re- 
ceived the  funding,  to  simply  close  the  facility. 

The  Committee  notes  that  the  reorganization  at  Martinez  was 
not  inevitable,  even  if  it  was  necessary  to  shut  down  a  substantial 
portion  of  the  facility  for  an  extended  period  of  time.  Section  510(b) 
applies  to  a  reduction  in  full-time  equivalent  employees  with  per- 
manent duty  stations  at  a  covered  office  or  facility.  In  the  case  of 
the  Martinez  facility,  many  employees  were  offered  temporary  as- 
signments at  nearby  VA  facilities,  and  a  core  group  did  not  experi- 
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ence  any  change  in  employment  status.  In  any  event,  the  necessity 
of  phasing  down  operations  at  the  Martinez  facility  required  the 
VA  to  continue  employment  for  most  VA  employees  for  a  period  of 
time  that  would  have  permitted  the  required  notice  and  waiting  pe- 
riod to  occur.  Following  the  initial  decision  to  close  the  facility,  the 
VA  began  planning  for  the  closure  of  Martinez  in  early  1991,  and 
it  announced  in  August  of  that  year  that  the  facility  would  be 
closed  over  a  120-day  period.  Clearly,  there  was  adequate  time  to 
prepare  the  notice  and  justification  required  by  section  510(b).  Fi- 
nally, it  should  be  noted  that  Congress  has  granted  statutory  waiv- 
ers of  the  510(b)  waiting  requirement  when  requested  and  justified 
by  the  Administration. 

Modifications  to  existing  law 

The  consequences  of  VA's  efforts  to  shield  its  decision-making 
with  respect  to  the  Martinez  closure  demonstrate  that  section 
510(b)  serves  a  valid,  indeed,  vital  purpose.  That  purpose  is  to  en- 
able Congress  to  evaluate  VA's  plans  to  provide  services  to  veter- 
ans, and  to  alter  or  modify  ill-conceived  plans  which  would  disrupt 
those  services.  This  objective  is  no  less  valid  today  than  it  was 
when  the  law  was  enacted  in  1981. 

In  proposing  to  repeal  section  510(b),  the  Administration  cites 
the  need  to  "increase  efficiency"  as  justification  for  this  rec- 
ommendation. However,  it  has  become  all  too  clear  in  recent  years 
that  VA  officials  have  only  the  vaguest  indicators  of  performance 
at  its  many  field  facilities.  In  the  past  12  years,  several  "reorga- 
nization" proposals  have  emerged  during  the  budget  process  with- 
out any  study  or  analysis  of  the  effect  on  efficiency.  Indeed,  the  Ex- 
ecutive Branch's  failure  to  articulate  program  goals  and  pay  suffi- 
cient attention  to  program  performance  and  results  led  the  Con- 
gress to  enact  the  "Government  Performance  and  Results  Act  of 
1993",  P.L.  103-62.  In  urging  the  Congress  to  swiftly  pass  this  leg- 
islation, the  Director  of  OMB,  speaking  for  the  Administration,  im- 
plicitly recognized  the  absence  of  reliable  performance  indicators  in 
most  agencies  and  departments.  Before  VA  begins  to  reorganize  to 
"increase  efficiency",  it  must  establish  legitimate  performance  indi- 
cators for  each  of  its  hundreds  of  field  facilities.  The  Committee 
may  reconsider  proposals  to  repeal  section  510(b)  when  accurate 
and  readily  available  indicators  of  performance  and  efficiency  are 
published. 

Although  the  Committee  is  not  reporting  the  legislation  rec- 
ommended by  the  Administration  for  the  reasons  cited  above,  it 
has  determined  that  other  modifications  to  existing  law  are  justi- 
fied. Current  law  requires  the  Secretary  to  report  a  reorganization 
of  a  Central  Office  unit  which  is  the  duty  station  for  80  or  more 
employees  if  the  reduction  affects  more  than  50  percent  of  the  em- 
ployees. The  Committee  agrees  to  eliminate  this  restriction.  Addi- 
tionally, other  provisions  of  the  bill  give  the  Secretary  and  the 
Under  Secretary  for  Health  greater  flexibility  to  reorganize  the 
Veterans  Health  Administration. 

In  addition,  the  existing  90  day  period  during  which  VA  can  take 
no  action  to  implement  a  proposed  reorganization  may  be  longer 
than  necessary,  especially  given  the  possibility  of  changes  to  VA  fa- 
cilities made  necessary  by  national  health  legislation.  Accordingly, 
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the  Committee  recommends  that  this  period  be  shortened  to  45 
days.  Finally,  the  committee  has  included  express  and  limited  au- 
thority to  implement  an  administrative  reorganization  in  the  event 
a  real  emergency  occurs  at  a  VA  medical  facility. 

VETERANS  HEALTH  ADMINISTRATION  ORGANIZATION 

Section  7305  of  Title  38  requires  that  the  Veterans  Health  Ad- 
ministration include  the  following  services:  the  Office  of  the  Under 
Secretary  for  Health,  a  Medical  Service,  a  Dental  Service,  a 
Podiatric  Service,  an  Optometric  Service,  a  Nursing  Service.  In  ad- 
dition, the  Secretary  may  include  any  other  services  that  are  deter- 
mined to  be  necessary  in  carrying  out  the  functions  of  the  Adminis- 
tration. 

Section  12004  would  repeal  section  7305.  Such  repeal  is  simply 
intended  to  vest  the  Secretary  with  discretion  as  to  how  best  to  or- 
ganize those  services  required  to  provide  a  complete  medical  and 
hospital  service. 

PHYSICIAN  REQUIREMENTS  FOR  SENIOR  OFFICIALS 

Section  12005  of  H.R.  3400  proposes  eliminating  the  statutory  re- 
quirements on  the  Office  of  the  Under  Secretary  for  Health.  Among 
the  effects  of  that  proposal  would  be  to  eliminate  requirements  that 
that  office  include  a  Deputy  Under  Secretary  for  Health  and  an  As- 
sociate Deputy  Under  Secretary,  and  that  those  positions  be  filled 
by  physicians. 

The  Committee  concurs  in  principle  with  the  apparent  aim  of 
that  proposal,  to  provide  the  Under  Secretary  greater  latitude  to 
organize  that  official's  office.  But  the  Committee  believes  that  that 
latitude  must  be  balanced  against  the  need  to  ensure  that  the  high- 
est levels  of  VHA  management  retain  physician  leadership. 

Section  12005  would  amend  sections  305  and  7306  of  title  38  to 
meet  those  goals. 

The  amendments  to  section  305  stem  in  part  from  a  legislative 
proposal  advanced  by  the  Department  of  Veterans  Affairs  on  Sep- 
tember 16,  1993  separately  from  H.R.  3400.  The  Department  sub- 
mitted that  proposal  after  a  reportedly  unsuccessful  search  of  many 
months'  duration  for  a  new  Under  Secretary,  and  requested  the  in- 
troduction and  enactment  of  legislation  to  lift  the  physician  re- 
quirement for  that  position.  The  Department  framed  this  request 
in  terms  of  a  quest  for  greater  latitude  to  find  the  most  qualified 
person  for  this  important  position. 

VA  has  been  well  served  by  physicians  occupying  the  most  senior 
positions  in  the  Veterans  Health  Administration  and  the  Depart- 
ment of  Medicine  and  Surgery.  This  Committee  does  not  lightly 
turn  away  from  the  vital  and  unique  contributions  physician-lead- 
ers can  and  do  provide  the  Veterans  Health  Administration. 
Whether  in  the  role  of  advising  a  Secretary  of  Veterans  Affairs  on 
the  Department's  research  budget,  negotiating  with  physician  peers 
in  other  Federal  Departments  or  appearing  before  committees  of 
the  Congress,  a  physician  brings  a  unique  expertise,  insight  and 
stature. 

Yet  there  is  force  to  the  view  that  at  this  critical  juncture,  par- 
ticularly, VHA  needs  the  most  able  leadership.  A  new  Under  Sec- 
retary will  face  major  challenges.  Dramatic  changes  are  underway 
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within  the  national  health  care  "system"  which,  even  without  en- 
actment of  a  national  health  care  reform  bill,  will  require  "reform- 
ing" the  VA  health  care  system.  The  inevitability  of  such  change, 
and  the  prospect  that  that  change  may  be  sweeping  and  complex, 
underscores  the  importance  of  assuring  the  most  able  VHA  leader- 
ship. While  physicians  have  long  provided  that  leadership,  it  could 
conceivably  also  come  from  another  clinical  perspective  or  another 
sector. 

With  respect  to  the  Under  Secretary  post,  the  Department's  re- 
quest that  Congress  lift  the  physician  requirement,  however,  raises 
questions.  Its  request  provided  no  insight  into  the  kind  of  analysis 
that  led  the  Department  to  the  specific  legislative  solution  it  pro- 
posed. Moreover,  the  request  provided  no  insight  into  the  nature  of 
the  process  by  which  the  search  itself  had  been  conducted,  or  the 
basis  on  which  a  search  committee  would  proceed  under  the  pro- 
posed legislation.  The  Department  offered  no  hint,  for  example,  as 
to  how  it  envisioned  the  search  committee  would  weigh  physicians 
against  non-physicians  in  identifying  the  "most  qualified" 
candidate. 

It  has  become  clear  to  the  Committee  that  the  Department's  ad- 
ministration of  the  search  process  was  flawed.  This  Committee 
would  have  anticipated  that  that  process  would  be  thorough,  me- 
thodical, and  constituted  so  as  to  avoid  any  reasonable  criticism. 
The  evidence  suggests  otherwise.  The  Committee  finds  particularly 
disturbing,  for  example,  the  Department's  failure  to  have  furnished 
the  members  of  the  search  commission  any  criteria  by  which  to 
evaluate  candidates  other  than  the  requirements  of  the  law  itself. 
The  significance  of  that  failure  is  all  the  more  striking  in  light  of 
the  Committee's  understanding  that  of  some  54  candidates  judged 
to  be  qualified  only  eight  were  interviewed. 

The  composition  of  the  search  commission  is  set  by  law,  and  in- 
cludes substantial  representation  from  activities  affected  by  the 
Veterans  Health  Administration.  VA  gains  immeasurably  from  the 
experience  and  insight  of  eminent  professionals  who  participate  in 
such  a  process.  But  it  is  unreasonable  for  the  Department  to  abdi- 
cate taking  a  role  which  extends  much  beyond  establishing  the 
search  commission  and  hosting  its  meetings.  In  fairness  to  the  com- 
mission members  themselves,  the  Department  owes  them  substan- 
tial guidance  on  the  criteria  they  should  employ  in  conducting  their 
evaluations  and  their  determinations  on  whom  to  interview.  Absent 
specific,  sound  criteria,  the  process  is  open  to  the  criticism  that  it 
is  not  free  from  the  potential  for  arbitrary  and  capricious  decision- 
making. Neither  the  Secretary  nor  the  Commission  members 
should  tolerate  a  process  open  to  such  a  perception. 

In  the  belief  that  the  Department  would  share  that  view,  the 
Subcommittee  on  Hospitals  and  Health  Care  has  sought  assurances 
from  the  Secretary  that  the  Department  would  address  these  and 
related  concerns  regarding  the  search  process.  Regrettably  the  Sec- 
retary has  declined  to  do  so  or  to  provide  assurances  to  that  effect. 

The  Committee  amendment  would  amend  section  305,  accord- 
ingly, to  address  its  concerns  regarding  the  conduct  of  the  search 
process,  while  at  the  same  time  providing  greater  latitude  in  filling 
that  position.  The  amendment  would  provide  that  if  at  the  time  a 
searcn  commission  were  established  the  positions  of  Deputy  and 
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Associate  Deputy  Under  Secretary  were  held  by  physicians  the 
Under  Secretary  could  be  a  non-physician.  In  either  case,  however, 
the  amendment  would  require  the  Secretary  to  develop  and  furnish 
to  the  search  commission  specific  criteria  which  the  commission 
shall  use  in  evaluating  candidates.  The  amendment  would  further 
require  that,  in  the  case  where  the  physician  requirement  was  not 
applicable  in  filling  the  Under  Secretary  position,  the  commission 
shall  accord  a  priority  to  the  selection  of  a  physician  over  a  non- 
physician. 

This  physician  priority  requirement  does  not  mean  that  non-phy- 
sicians may  only  be  considered  if  the  commission  cannot  identify  a 
physician  who  meets  the  specific  criteria  developed  by  the  Sec- 
retary. It  does  contemplate,  however,  that  the  criteria  reflect  and 
give  weight  to  clinical  experience  and  particularly  to  that  of  a  phy- 
sician. The  Committee  would  expect  that  the  criteria  would  also  be 
weighted  in  a  manner  that  would  ensure  that  those  individuals  rec- 
ommended for  appointment  would  have  a  background  which  would 
provide  a  level  of  sensitivity  to  patients'  needs  comparable  to  that 
gained  from  clinical  practice. 

The  physician  priority  should  also  be  read  in  the  context  of  the 
requirement  in  law  that  the  commission  recommend  at  least  three 
individuals  for  appointment.  It  is  inconceivable  that  a  meaningful 
priority  could  have  been  afforded  physicians  if  such  a  list  of  rec- 
ommended candidates  included  only  a  single  physician  or  failed  to 
include  any. 

The  Committee  does  not  presume  to  dictate  to  the  Secretary  the 
list  of  criteria  that  official  should  establish.  Such  criteria  should, 
however,  take  account  of  VA's  potential  role  as  a  competitor  under 
health  reform.  They  should  also  recognize  VA's  broad  and  relatively 
unique  role  as  a  provider  of  long-term  care  and  psychiatric  care, 
and  should  give  additional  weight  to  candidates  with  such  experi- 
ence. 

As  regards  the  two  positions  immediately  subordinate  to  the 
Under  Secretary,  the  measure  would  make  conforming  amend- 
ments to  section  7306  to  permit  the  appointment  of  a  non-physician 
to  either  the  Deputy  or  Associate  Deputy  Under  Secretary  positions 
when  two  of  the  top  three  positions  in  the  Veterans  Health  Admin- 
istration are  held  by  physicians. 

Current  law  establishes  a  series  of  positions  in  the  Office  of  the 
Under  Secretary  for  Health,  which  in  addition  to  a  Deputy  and  As- 
sociate Deputy  Under  Secretary  for  Health,  include  specified  serv- 
ice directors  and  a  maximum  number  of  Assistant  Under  Secretary 
for  Health  positions.  The  law  also  establishes  qualifications  for  sev- 
eral of  those  positions.  Section  12005(b)  would  eliminate  specific 
staffing  requirements  in  the  Office  of  the  Under  Secretary  below 
the  level  of  the  Associate  Deputy  Under  Secretary.  The  Committee 
amendment  would  adopt  the  Administration  proposal  to  provide 
simply  for  such  positions  as  may  be  considered  necessary  for  the 
purposes  of  the  chapter,  but  would  add  language  to  provide  that  in 
appointing  persons  to  positions  in  the  office,  the  Under  Secretary 
shall  consider  the  mix  of  health  care  services  provided  veteran-pa- 
tients by  VHA  and  seek  to  ensure  that  appointments  in  the  Office 
are  made  so  that  it  is  staffed  to  provide  the  Under  Secretary  appro- 
priate expertise  in  such  services.  The  elimination  of  these  staffing 
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requirements  should  not  be  interpreted  as  a  signal  of  the  Commit- 
tee s  dissatisfaction  with  the  current  VHA  organizational  structure. 
Rather,  the  amendment  reflects  the  Committee's  belief  that  the  De- 
partment should  have  as  much  flexibility  as  needed  to  create  the 
organizational  structure  needed  to  provide  the  capacity  to  ensure 
that  VHA  effectively  addresses  veterans  health  care  needs. 

The  Committee  fully  expects  that  the  Under  Secretary  would 
continue  to  place  appropriate  emphasis  on  services  such  as  nurs- 
ing, pharmacy,  optometry,  and  podiatry.  It  is  noteworthy  that  cur- 
rent law  does  little  to  ensure  such  emphasis.  The  Committee 
amendment  has  the  effect  of  providing  that  emphasis  by  requiring 
that  the  Under  Secretary  consider  the  range  of  services  provided  to 
veterans  and  ensure  the  appointment  of  individuals  who  can  pro- 
vide the  Under  Secretary  expertise  in  such  services. 

ENHANCE  VA  COST  RECOVERY  INCENTIVES 

Under  existing  law,  collections  under  section  1729  are  deposited 
in  the  Medical-Care  Cost  Recovery  Fund.  In  essence,  after  paying 
certain  costs  related  to  the  costs  of  collection  from  the  Fund,  the 
Secretary  is  required  to  deposit  the  Fund's  unobligated  balance  into 
the  Treasury  as  miscellaneous  receipts. 

VA's  implementation  of  its  third-party  collections  authority  has 
over  the  years  sparked  debate  regarding  the  relationship  between 
the  magnitude  of  its  actual  recoveries  and  the  relative  incentive  or 
lack  of  incentive  to  achieve  those  recoveries.  Reports  issued  by  the 
General  Accounting  Office  (GAO)  in  1990  documented  the  wide  var- 
iation in  cost-recovery  performance  among  VA  medical  centers  and 
VA's  potential  to  collect  substantially  more.  (VA  Health  Care:  Bet- 
ter Procedures  Needed  to  Maximize  Collections  from  Health  Insur- 
ers (GAO/HRD-90-64,  April  6,  1990)  and  VA  Health  Care:  Medical 
Centers  Need  to  Improve  Collection  of  Veterans'  Copayments 
(GAO/HRD-90-77,  March  28,  1990).  In  capsule,  GAO  concluded 
that  VA  was  unable  to  realize  fully  its  cost-recovery  potential  be- 
cause of  ineffective  collection  procedures  and  medical  centers'  reluc- 
tance to  devote  already  limited  resources  to  maximize  collections. 
As  originally  enacted  and  amended  in  1986,  section  1729  provided 
simply  that  recoveries  would  be  deposited  in  the  Treasury  as  mis- 
cellaneous receipts. 

The  enactment  of  provisions  in  1990  authorizing  VA  to  retain 
sufficient  funds  to  cover  the  cost  of  collections  has  unquestionably 
provided  a  greater  incentive  than  had  existed  under  prior  law.  Suc- 
cess in  medical  care  cost  recoveries  requires  wide-ranging  dedica- 
tion and  cooperation  within  the  medical  center.  While  recent 
changes  in  law  covering  the  cost  of  collections  have  proven  helpful 
(VA  collected  $506  million  in  fiscal  year  1993  and  $448  million  in 
1992),  funding  the  costs  of  administration  does  not  necessarily  as- 
sure maximum  success.  As  this  Committee  has  noted  on  several  oc- 
casions, although  VA  medical  centers  have  in  many  cases  achieved 
significant  levels  of  cost  recovery  in  recent  years,  an  allocation  sys- 
tem which  provides  a  tangible  reward — in  new  monies  available  for 
program  enrichment — would  provide  all  personnel  with  a  real  in- 
centive to  enhance  recoveries.  Such  considerations  have  prompted 
this  Committee  to  attempt  to  provide  greater  incentives  than  those 
set  in  existing  law  to  increase  collections.  Such  proposals  (H.R. 
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5114  in  the  100th  Congress,  H.R.  901  in  the  101st  Congress  and 
H.R.  5192  in  the  102d)  would  have  required  that  a  percentage  of 
collections  be  retained  at  the  medical  center  or  allocated  to  centers 
that  were  collecting  larger  amounts  than  expected.  In  developing 
those  bills,  it  was  the  Committee's  intention  to  apply  lessons 
learned  in  the  private  sector:  to  use  incentives  not  only  to  enhance 
recoveries,  but  to  help  alleviate  funding  problems. 

The  committee  amendment  would  test  the  effectiveness  of  such 
incentives,  while  adhering  to  the  principle  of  achieving  budget-neu- 
trality. To  increase  existing  incentives  to  maximize  third  party  re- 
covery efforts,  the  bill  would  revise  the  allocation  formula  for  fiscal 
years  1994  through  1998  regarding  payments  from  the  Medical- 
Care  Cost  Recovery  (MCCR)  Fund.  Specifically,  the  bill  would 
make  available  to  VA  funds  representing  the  amount  by  which 
third-party  recoveries  in  a  fiscal  year  exceed  the  August  1993  CBO 
baseline  estimate  of  those  third-party  recoveries  for  that  fiscal 
year.  The  availability  of  these  funds  for  spending,  however,  is  tied, 
at  least  in  part,  to  calculations  which  cannot  be  completed  before 
the  close  of  the  fiscal  year.  Accordingly,  the  reported  bill  would  au- 
thorize VA  to  spend  such  funds  in  the  following  fiscal  year. 

The  bill  would  also  amend  section  1729(g)  of  title  38,  United 
States  Code,  to  establish  a  spending  formula  in  connection  with  the 
changes  to  the  allocation  system  governing  the  MCCR  Fund.  In  set- 
ting that  formula,  the  Committee  seeks  to  balance  the  importance 
of  an  incentive  for  the  individual  medical  center  to  aggressively  col- 
lect and  recover  from  third  party  payors  with  an  enormous  need 
throughout  the  VA  system,  the  need  to  replace  medical  equipment. 
In  that  regard,  Committee  hearings  over  the  past  several  years 
produced  testimony  to  the  effect  that  VA's  replacement  medical 
equipment  backlog  is  approaching  $1  billion.  The  failure  to  replace 
aging  equipment  poses  the  threat  of  serious  quality-of-care  prob- 
lems if  left  unaddressed.  The  Committee  amendment  sets  its  allo- 
cation formula  with  that  concern  in  mind.  Thus,  of  those  monies 
available  to  VA  under  the  bill,  80  percent  would  be  available  to  pay 
for  the  procurement  of  needed  medical  equipment.  The  bill  directs 
that  the  remaining  20  percent  shall  be  made  available  directly  to 
those  medical  centers  at  which  recoveries  and  collections  have  been 
at  above  average  levels.  The  allocation  of  monies  directly  to  those 
medical  centers  is  to  be  based  on  a  methodology  which  VA  shall  de- 
velop. The  reported  bill  would  require  that  methodology  be  de- 
signed to  provide  incentives  to  directors  to  increase  recoveries  and 
collections. 

CLOSURE  OF  SUPPLY  DEPOTS 

The  Committee  amendment  would  require  the  Secretary  to  phase 
out  and  close  the  VA  Supply  Depots  at  Somerville,  New  Jersey, 
Hines,  Illinois,  and  Bell,  California  over  a  two-year  period  begin- 
ning in  1994.  The  amendment  would  also  waive  the  requirement 
of  section  510  of  title  38,  United  States  Code,  that  the  Department 
avoid  taking  any  steps  to  implement  this  reorganization  plan  for  90 
days  after  submitting  the  notice  required  by  that  section.  The  Com- 
mittee amendment  rejects  the  proposal  to  transfer  a  total  of  $89 
million  from  the  Fund  to  the  U.S.  Treasury  over  the  next  two  fiscal 
years.  According  to  the  Administration,  this  amount  represents 
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funds  that  will  be  realized  in  fiscal  years  1994  and  1995  from  the 
sale  of  inventories  that  will  not  need  to  be  replaced. 

In  a  letter  to  the  committee  dated  October  21,  1993,  the  Sec- 
retary of  Veterans  Affairs  submitted  the  notification  required  by 
section  510(b)  of  title  38,  United  States  Code.  The  letter  also  in- 
cluded a  plan  for  a  new  approach  to  acquisition  and  distribution  of 
supplies  to  all  Department  facilities.  The  plan  calls  for  closure  of 
the  three  supply  depots  and  conversion  to  a  commercial  Just-In- 
Time  delivery  system.  These  changes  will  result  in  reductions  in 
personnel,  inventories,  and  all  other  costs  associated  with  the  VA 
supply  function,  and  will  produce  an  annual  savings  of  approxi- 
mately $11  million. 

The  VA  Supply  Fund  is  a  revolving  fund  established  by  Congress 
for  the  "procurement  of  supplies,  equipment,  and  personal  services 
and  repair  and  reclamation  of  used,  spent,  or  excess  personal  prop- 
erty". No  direct  appropriations  are  made  to  support  the  Supply 
Fund's  activities.  As  a  result  of  recent  changes  made  in  the  method 
VA  uses  to  acquire  pharmaceutical  items,  the  committee  accepts 
the  VA's  decision  to  close  the  supply  depots.  However,  the  Task 
Force  which  recommended  the  closure  also  made  significant  rec- 
ommendations as  to  how  VA  could  invest  the  non-recurring  savings 
generated  by  the  sell-off  of  existing  inventories  to  help  provide 
more  efficient  and  cost-effective  services  to  veterans.  Although 
these  initiatives  are  still  in  the  conceptual  phase,  it  is  clear  to  the 
committee  that  the  $4  million  cost  of  equipping  one  consolidated 
mail  outpatient  pharmacy  would  be  a  good  investment  for  the  VA 
to  make  if  it  had  sufficient  funds.  There  are  numerous  other  exam- 
ples where  VA  could  save  money  and  provide  better-quality  care  to 
veterans  if  it  were  able  to  invest  in  certain  capital  items. 

The  committee  notes  that  the  National  Performance  Review  calls 
for  the  establishment  of  a  Working  Capital  Fund  in  the  VA  to  use 
existing  resources  in  the  Department  for  certain  selected  needs.  It 
is  the  committee's  view  that  the  Supply  Fund  can  serve  a  similar 
function  by  using  revenue  accumulated  over  the  years  to  finance 
improvements  and  enhancements  in  VA  health  care  and  other  ben- 
efit delivery  functions.  These  opportunities  would  be  significantly 
reduced  if  the  Supply  Fund  were  forced  to  transfer  accumulated 
profits  to  the  Treasury.  Therefore,  the  committee  rejects  this 
proposal. 

BOARD  OF  VETERANS'  APPEALS 

Section  12301  would  amend  current  section  7101(a)  of  title  38  to 
codify  the  current  position  of  Deputy  Vice  Chairman  of  the  BVA 
and  would  remove  the  current  limitation  on  the  number  of  Board 
members,  currently  65,  in  addition  to  the  chairman  and  vice  chair- 
man of  the  Board.  Given  the  additional  procedural  requirements 
which  have  evolved  as  the  result  of  numerous  decisions  of  the  Unit- 
ed States  Court  of  Veterans  Appeals,  the  number  of  cases  decided 
by  the  BVA  has  declined  severely  in  the  past  three  years.  The  VA 
projects  further  declines  in  timeliness  it  the  current  number  of 
Board  members  is  retained. 

The  Committee  believes  the  current,  somewhat  arbitrary,  cap  on 
the  number  of  Board  members  should  be  lifted  to  permit  the  Sec- 
retary of  Veterans  Affairs  to  comply  with  the  statutory  requirement 
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in  section  7101  that  the  Board  have  "such  number  of  members  as 
may  be  found  necessary  in  order  to  conduct  hearings  and  dispose 
of  appeals  properly  before  the  Board  in  a  timely  manner."  (Empha- 
sis supplied).  Removal  of  the  cap  is  fully  consistent  with  the  overall 
goal  of  improving  the  timeliness  of  the  VA  adjudication  and  ap- 
peals process. 

This  section  would  also  impose  certain  ethical  and  legal  limita- 
tions and  restrictions  concerning  involvement  in  partisan  political 
activities  on  the  Chairman  of  the  BVA  by  subjecting  the  Chairman 
to  the  same  limitations  and  restrictions  as  apply  to  judges  of  the 
United  States  Court  of  Veterans  Appeals.  The  Committee  believes 
the  unique  position  of  the  Chairman  of  the  Board  requires  the 
same  ethical  and  legal  considerations  as  are  expected  of  judges. 
The  Committee  believes  that  such  provision  would  serve  to  bolster 
the  independence  of  any  individual  occupying  that  position. 

This  section  would  also  eliminate  current  authority  for  the  Chair- 
man to  appoint  "temporary^  Board  members,  but  would  replace 
such  authority  with  the  ability  to  appoint  "acting"  Board  members 
subject  to  different  restrictions  than  those  currently  applicable  to 
temporary  members.  This  will  promote  greater  continuity  in  the 
makeup  of  the  Board. 

Section  12302  would  amend  section  7102  of  title  38  to  authorize 
single-member  decisions  by  members  (other  than  the  Chairman)  of 
the  BVA.  The  Chairman  would  continue  to  have  the  authority  to 
assign  a  matter  to  a  panel  of  Board  members  as  appropriate.  If 
such  an  assignment  were  made,  the  decision  of  the  panel  would  be 
by  a  majority  vote.  Under  the  current  statutory  framework,  the 
BVA  is  made  up  of  a  maximum  of  67  Board  Members,  and  is  di- 
vided into  21  Sections  of  3  Members.  Current  law  requires  that  all 
BVA  decisions  be  made  by  three-member  Board  sections  based  on 
a  majority  vote.  It  is  anticipated  by  the  VA  that  enactment  of  this 
provision  will  improve  the  Board  s  efficiency  by  as  much  as  25 
percent. 

This  section  would  also  amend  section  7103  of  title  38  to  provide 
that,  should  the  Chairman  determine  that  reconsideration  of  the 
appeal  is  appropriate,  either  on  the  chairman's  initiative  or  upon 
a  motion  of  a  claimant,  the  matter  will  be  referred  to  a  panel  of 
not  less  than  three  Board  members.  Such  panel  should  not  include 
any  Board  member  who  may  have  rendered  an  initial  decision  on 
an  appeal.  In  any  case  where  an  initial  decision  was  rendered  by 
a  panel  of  members,  the  chairman  would  be  required  to  refer  the 
matter  to  an  expanded  panel,  again  not  including  any  member  who 
took  part  in  the  initial  decision.  In  the  case  of  any  reconsideration 
by  a  panel  of  members  or  by  an  expanded  panel  a  decision  on  such 
matter  would  be  based  on  a  majority  vote  of  the  members  of  the 
panel.  This  would  constitute  the  final  decision  of  the  Board. 

Section  12304  would  amend  section  7110  of  title  38  to  restate 
current  law  with  respect  to  the  provision  of  hearings  to  appellants 
and  would  authorize  the  use  of  electronic  means  (with  the  consent, 
or  at  the  request,  of  individual  appellants)  to  enable  appellants  to 
participate  in  hearings  before  the  Board  at  locations  closer  to  the 
appellant's  home,  as  opposed  to  hearings  before  the  Board  in  Wash- 
ington, DC.  The  Committee  firmly  believes  that  the  Board  should 
be  authorized  to  utilize  all  reasonable  technological  resources  as 
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may  become  available  in  the  future  so  as  to  promote  greater  effi- 
ciency in  the  processing  of  veterans'  appeals.  This  section  would 
also  provide  that  requests  for  hearings  at  regional  offices  of  the  VA 
will  be  scheduled  in  the  order  in  which  such  requests  in  that  par- 
ticular area  are  received,  but  that,  if  a  claimant  is  seriously  ill  or 
under  severe  financial  hardship,  a  hearing  may  be  scheduled  for 
earlier  consideration  than  would  otherwise  be  provided. 

Section  12305  would  remove  a  mandatory  provision  in  section 
1506  of  title  38  that,  as  a  condition  for  the  continued  payment  of 
non-service-connected  disability  pension  under  chapter  15  the  Sec- 
retary require  from  each  recipient  a  report  of  income  received  dur- 
ing the  previous  year  and  an  estimate  of  income  to  be  received  dur- 
ing the  current  year.  VA  reviews  these  income  questionnaires  once 
a  year  and  makes  adjustments  to  the  monthly  benefit,  including 
the  establishment  of  overpayments. 

This  section  would  authorize,  but  not  require,  this  annual  sub- 
mission. The  VA  estimates  that  approximately  75  percent  of  pen- 
sion recipients  have  either  no  outside  income  or  that  their  sole 
source  of  income  is  from  Social  Security.  In  these  cases,  the  annual 
questionnaire  is  no  longer  necessary  because  VA  can  verify  income 
from  Social  Security  and  it  can  also  use  IRS  data  to  verify  accurate 
reporting  of  income.  In  addition,  it  is  believed  that  at  least  200 
FTEE  would  become  available  for  other  adjudication  activities. 
This  will  allow  the  VA  to  continue  sending  the  questionnaires  to 
the  remaining  25  percent  who  may  have  outside  income  or  unusual 
medical  expenses.  There  is  nothing  in  this  provision  that  would 
prevent  the  VA  from  conducting  random  sampling  from  this  group 
or  from  requiring  certain  classes  of  individuals  to  continue  to  re- 
port income  on  an  annual  basis. 

Oversight  Findings 

No  oversight  findings  have  been  submitted  to  the  Committee  by 
the  Committee  on  Government  Operations. 

Inflationary  Impact  Statement 

The  enactment  of  the  reported  bill  would  have  no  inflationary 
impact. 

Administration  Views 

There  follows  the  Presidents  transmittal  of  a  draft  bill  entitled 
the  "Government  Reform  and  Savings  Act  of  1993"  and  a  section- 
by-section  analysis  thereon,  as  well  as  a  letter  from  the  Secretary 
of  Veterans  Affairs  transmitting  a  draft  bill  entitled  "Veterans'  Ap- 
peals Improvement  Act  of  1993  . 

The  White  House,  October  26,  1993. 
To  the  Congress  of  the  United  States: 

I  am  pleased  to  transmit  today  for  your  immediate  consideration 
and  enactment  the  "Government  Reform  and  Savings  Act  of  1993". 
This  legislation  is  based  on  the  recommendations  of  the  National 
Performance  Review  (NPR).  Also  transmitted  is  a  section-by-section 
analysis. 
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The  goal  of  the  NPR  is  to  provide  the  American  people  with  a 
more  effective,  efficient,  and  responsive  government — a  government 
that  works  better  and  costs  less.  The  NPR  began  on  March  3,  1993, 
when  I  asked  Vice  President  Gore  to  conduct  an  intensive  6-month 
review  of  how  the  Federal  Government  works.  The  Vice  President 
organized  a  team  of  experienced  Federal  employees  from  all  corners 
of  government  to  examine  both  agencies  and  cross-cutting  systems, 
such  as  budgeting,  financial  management,  procurement,  and  per- 
sonnel. He  spoke  with  employees  at  every  major  agency  and  sought 
the  views  of  hundreds  of  organizations,  business  leaders,  and  State 
and  local  officials. 

The  NPR  report  presents  numerous  proposals,  some  of  which  re- 
quire legislation,  some  of  which  can  be  achieved  through  adminis- 
trative action.  The  legislation  I  am  presenting  today  is  a  major  step 
in  implementing  those  NPR  recommendations  that  require  action 
by  the  Congress.  I  plan  to  include  additional  NPR  proposals  in  the 
Fiscal  Year  1995  Budget. 

This  legislation  includes  proposals  that  seek  to:  consolidate  and 
streamline  agency  operations;  eliminate  unnecessary  programs;  end 
unneeded  subsidies;  improve  financial  management  and  debt  collec- 
tion; reduce  any  burdens  resulting  from  statutory  reporting  re- 
quirements; and  improve  the  dissemination  of  government  informa- 
tion. They  were  selected  from  the  NPR  report  with  the  expectation 
that  they  can  be  considered  expeditiously  by  the  Congress.  It  is  my 
hope  that  these  recommendations  will  be  passed  by  the  Congress 
prior  to  adjournment  this  year. 

The  savings  total  for  the  legislation  I  am  submitting  today  is  $9 
billion. 

To  accompany  these  NPR  recommendations,  a  package  of  rescis- 
sions will  be  sent  to  the  Congress  shortly.  The  Administration  is 
also  working  with  the  appropriate  committees  of  jurisdiction  on  a 
major  procurement  reform  measure. 

By  implementing  these  recommendations,  I  believe  we  can  make 
fundamental  changes  for  the  better  in  the  performance  of  the  Fed- 
eral Government.  I  pledge  to  work  with  the  Congress  to  ensure  the 
prompt  enactment  of  this  legislation. 

William  J.  Clinton. 

EXTRACT  OF  SECTION-BY-SECTION  ANALYSIS 

$  $  $  $  $ 

TITLE  XII— DEPARTMENT  OF  VETERANS  AFFAIRS 

Subtitle  A — Remove  certain  limitations  and  restrictions  contained 
in  veterans  law 

Section  12001  would  remove  a  number  of  limitations  and  restric- 
tions contained  in  veterans  laws.  Reducing  or  eliminating  these  re- 
quirements can  increase  efficiency  and  improve  service  without  sac- 
rificing accountability. 

Subsection  (a)  would  amend  paragraph  (1)  of  subsection  (a)  of 
section  8110  of  title  38,  United  States  Code  by  striking  the  words 
"at  not  more  than  125,000  and  not  less  than  100,000"  in  the  first 
sentence,  and  by  striking  the  third  and  fourth  sentence.  By  so 
doing,  section  12001(a)  would  eliminate  the  requirements  that: 
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VA  establish  a  combined  hospital  and  nursing  home  bed  ca- 
pacity of  not  more  than  125,000  and  not  less  than  100,000; 

VA  operate  and  maintain  not  less  than  90,000  such  beds; 
and  the  President  include  in  the  Budget  sufficient  funding  for 
not  less  than  90,000  operational  beds. 
These  bed  level  requirements  are  outdated  because  the  practice 
of  medicine  has  evolved  since  they  were  enacted.  Eliminating  them 
would  permit  VA  to  get  an  accurate  assessment  of  its  current  oper- 
ating beds,  and  allow  the  Department  to  make  appropriate  adjust- 
ments in  the  future  as  the  nature  of  health  care  delivery  evolves. 

Subsection  (a)  would  also  amend  subsection  (a)  of  section  8111  by 
eliminating  all  references  to  bed  level  requirements  contained  in 
section  8110(a)  as  these  requirements  would  be  deleted  by  section 
12001(a)  of  this  bill. 

Subsection  (b)  would  eliminate  the  requirement  that  the  Sec- 
retary fund  at  least  40  full-time  positions  for  the  Office  of  Inspector 
General.  The  Secretary  has  an  obligation  under  the  Inspector  Gen- 
eral Act  of  1978  to  fund  the  Office  of  Inspector  General  as  nec- 
essary for  the  Office  to  carry  out  its  mission.  The  Secretary  should 
be  allowed,  and  trusted,  to  meet  that  obligation  as  he  deems  appro- 
priate. 

Subsection  (c)  would  eliminate  the  requirement  that  the  Sec- 
retary report  to  congress  prior  to  executing  any  agency  reorganiza- 
tions. If  such  reorganizations  are  consistent  with  law  they  would 
then  be  carried  out  as  soon  as  possible.  The  Administration  agrees 
that  the  Department  should  reorganize  only  as  consistent  with  law 
to  carry  out  its  current  duties;  that  requirement  will  still  be  im- 
posed under  title  38.  However,  reporting  such  reorganizations  to 
Congress  before  they  are  implemented,  as  under  current  law, 
delays  Department  action  pending  congressional  review.  Congress 
through  the  several  Veterans  Affairs  Committees  and  their  sub- 
committees already  has  the  means  and  the  power  to  conduct  over- 
sight of  the  Department's  operations.  Further  review  of  its  reorga- 
nizations delays  action  that  will  allow  the  Agency  to  operate  more 
efficiently.  Subsection  (c)  would  allow  the  Agency  to  act  to  reorga- 
nize as  necessary  to  increase  efficiency  subject  only  to  the  routine 
oversight  of  the  Congress. 

Subsection  (d)  would  eUminate  the  requirement  that  the  Sec- 
retary maintain  specific  services  in  the  Veterans  Health  Adminis- 
tration (VHA).  VHA's  organization  should  reflect  the  specific  medi- 
cal, research  and  teaching  needs  in  connection  with  the  provision 
of  medical  care  that  are  imposed  on  VHA  by  law.  Ultimately,  these 
needs  may  require  the  medical,  dental,  podiatric,  optometric,  and 
nursing  services  required  by  law.  That  determination  should  be  left 
to  the  decision  of  the  Secretary  who  may  determine  the  relative  im- 
portance of  each  such  service  in  light  of  the  actual  functioning  of 
the  Agency.  Accordingly,  the  bill  would  eliminate  the  statutory  re- 
quirement that  VHA  maintain  specific  services. 

Subsection  (e)  would  eliminate  the  statutory  requirements  on  the 
Office  of  the  Under  Secretary  for  Health  and  allow  the  Department 
to  organize  and  staff  the  office  of  the  Under  Secretary  for  Health 
as  appropriate  to  meet  the  needs  of  the  VHA  and  the  patients  it 
serves.  The  law  presently  imposes  rigid  requirements  on  both  the 
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organization  and  staffing  levels  in  the  office  of  the  Under  Secretary 
for  Health.  The  Administration  believes  that  efficient  government 
would  best  be  served  by  allowing  the  organization  of  that  office  to 
reflect  the  needs  of  the  Department,  subject  only  to  congressional 
oversight  and  funding  limitations  on  the  structure  and  staffing  of 
the  office  of  the  Under  Secretary  for  Health. 

Subtitle  B — Closure  of  supply  depots  and  transfer  of  revolving  sup- 
ply fund  money 

Section  12101  would  require  the  Secretary  of  Veterans  Affairs  to 
phase  out  and  close  the  Department  of  Veterans  Affairs  (VA)  cen- 
tralized depot  and  distribution  centers  in  Somerville,  New  Jersey; 
Hines,  Illinois;  and  Bell,  California  and  to  transfer  to  the  General 
Fund  of  the  Treasury,  $45  million  by  September  30,  1994,  and  $44 
million  by  September  30,  1995,  from  the  Department  of  Veterans 
Affairs  Revolving  Supply  Fund.  This  money  represents  funds  that 
the  Department  will  realize  in  fiscal  years  1994  and  1995,  respec- 
tively, from  the  sale  of  inventories  that  will  not  need  to  be  replaced 
as  a  result  of  the  phase-out  and  closure  of  the  VA  supply  depots, 
with  VA  converting  to  a  commercial  just-in-time  delivery  system. 
The  phase-out  and  closure  of  the  depots  will  begin  in  fiscal  year 
1994  and  finish  by  the  end  of  fiscal  year  1995. 

Subtitle  C — Provision  of  information  from  the  medicare  and  medic- 
aid coverage  data  bank  to  the  Department  of  Veterans  Affairs 

Section  12201  would  provide  for  the  disclosure  of  health  insur- 
ance information  from  the  Medicare  and  Medicaid  Coverage  Data 
Bank  to  the  Secretary  of  Veterans  Affairs.  The  information  would 
assist  the  Secretary  of  Veterans  Affairs  in  identifying  and  collect- 
ing reimbursements  from  third  parties  responsible  for  care  and 
services  provided  to  veterans. 

Subtitle  D — Veterans'  Appeals  Improvement  Act  of  1993 

Section  12301  lists  the  subtitle's  short  title  and  makes  references 
to  title  38,  United  States  Code. 

Subsection  (a)  states  the  subtitle's  title:  Veterans'  Appeals  Im- 
provement Act  of  1993. 

Subsection  (b)  provides  that  an  amendment  of  a  section  or  other 
provision  of  law  made  by  this  bill  shall  be  considered  an  amend- 
ment of  a  section  or  other  provision  of  title  38,  United  States  Code, 
unless  expressly  provided  otherwise. 

Section  12302  lists  the  composition  of  the  Board  of  Veterans,  Ap- 
peals. 

Subsection  (a)  would  amend  current  section  7101(a)  to  codify  the 
position  of  Deputy  Vice  Chairman  of  the  Board  of  Veterans'  Ap- 
peals and  to  remove  the  current  65-member  limit  on  membership 
of  the  Board.  It  would  also  divide  current  section  7101(a)  into  two 
paragraphs  and  consolidate  two  nearly  identical  sentences  in  cur- 
rent section  7101(a). 

Subsection  (b)  would  amend  current  section  7101(b)  to  simplify 
and  technically  correct  its  language,  to  authorize  the  Chairman  to 
appoint  Deputy  Vice  Chairmen,  and  to  provide  that  they  perform 
such  functions  as  the  Chairman  may  specify  and  serve  at  his  or  her 
pleasure. 
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Subsection  (c)  would  rescind  the  Chairman's  authority  in  current 
section  7101(c)(1)  to  designate  temporary  Board  members,  would 
relocate  there  the  Chairman's  authority  in  current  section 
7102(a)(2)(A)(ii)  to  designate  acting  Board  members,  and  would  re- 
move the  90-day  and  270-day  limits  in  current  sections 
7102(a)(2)(A)(ii)  and  7102(a)(2XB)  on  the  period  acting  Board  mem- 
bers may  serve.  It  also  would  remove  references  in  current  section 
7101(c)(3)  to  temporary  Board  members. 

Subsection  (d)  would  require  the  Chairman  to  report  yearly  who 
served  as  acting  Board  members  during  the  preceding  fiscal  year 
and  how  many  cases  they  participated  in. 

Subsection  (e)  would  correct  a  reference  in  current  section 
7101(d)(3)(B)  to  a  nonexistent  section  and  remove  a  reference  in 
current  section  7101(e)  to  temporary  Board  members. 

Section  12303  would  amend  current  section  7102  by  allowing  the 
Chairman,  in  lieu  of  the  current  scheme  of  dividing  the  Board  into 
three-member  sections,  to  determine  any  matter  or  motion  before 
the  Board  or  to  assign  any  such  matter  or  motion  to  any  other  indi- 
vidual Board  member  or  panel  of  members  for  determination.  It 
also  would  prohibit  judicial  review  of  any  such  assignment  made  by 
the  Chairman.  The  provisions  in  current  section  7102(b)  concerning 
hearings  would  be  relocated  to  proposed  section  7110. 

Section  12304  would  make  changes  in  the  way  determinations 
are  made  by  the  Board  of  Veterans'  Appeals. 

Subsection  (a)  would  amend  current  section  7103(a)  to  include 
the  Board's  authority  in  current  section  7105(dX5)  to  dismiss  ap- 
peals which  allege  no  specific  error  of  fact  or  law  in  the  determina- 
tion being  appealed.  It  would  also  amend  section  7103(a)  to  author- 
ize the  Board  to  dismiss  appeals  in  which  the  determination  being 
appealed  has  become  moot,  to  remand  cases  in  which  Board  mem- 
bers deem  additional  development  necessary  for  proper  disposition, 
and  to  render  a  written  decision  on  issues  not  dismissed  or  re- 
manded, which  decision  shall  constitute  the  Board's  final  disposi- 
tion of  such  issues.  It  also  would  relocate  into  proposed  section 
7103(a)  various  requirements  in  current  section  7104:  (1)  that 
Board  decisions  be  based  on  the  entire  record  in  the  proceeding  and 
upon  consideration  of  all  evidence  and  material  of  record  and  appli- 
cable provisions  of  law  and  regulation;  (2)  that  the  Board  be  bound 
in  its  decisions  by  the  regulations  of  the  Department,  instructions 
of  the  Secretary,  and  precedent  opinions  of  the  chief  legal  officer  of 
the  Department;  and  (3)  that  each  Board  decision  include  a  written 
statement  of  the  Board's  findings  and  conclusions,  as  well  as  the 
reasons  or  bases  for  those  findings  and  conclusions,  on  all  material 
issues  of  fact  and  law  presented  on  the  record,  and  an  order  grant- 
ing appropriate  relief  or  denying  relief. 

Subsection  (a)  would  also  change  references  to  Board  sections  in 
current  section  7103(a)  to  Board  panels  and  subject  the  provision 
concerning  majority  decisions  of  panels  to  the  exception  in  proposed 
section  7103(b)  of  having  the  Chairman  vote  on  reconsiderations  to 
create  a  majority  when  a  majority  decision  cannot  otherwise  be 
reached. 

Subsection  (b)  would  amend  section  7103(b)  to  relocate  there  the 
provision  in  current  section  7103(a)  concerning  the  finality  of  Board 
decisions  unless  the  Chairman  orders  reconsideration  in  a  case.  It 
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would  also  relocate  into  proposed  section  7103(b)  the  provision  in 
current  section  7104(b)  concerning  the  exception  provided  in  sec- 
tion 5108  to  the  finality  of  a  claim  disallowed  by  the  Board.  Sub- 
section (b)  would  also  make  administrative  allowances  under  pro- 
posed section  7103(d)  an  exception  to  the  finality  of  Board  deci- 
sions. It  also  would  amend  section  7103(b)  to  clarify  that,  when  the 
Chairman  orders  reconsideration  in  a  case,  the  case  shall  be  con- 
sidered by  a  panel  of  Board  members  assigned  by  the  Chairman 
but  excluding  the  Chairman  if  originally  decided  by  an  individual 
Board  member,  or  by  an  expanded  panel  of  Board  members  as- 
signed by  the  Chairman  but  excluding  the  Chairman  if  originally 
decided  by  a  panel  of  members.  It  further  would  provide  that,  if  the 
panel  or  expanded  panel  cannot  reach  a  majority  decision,  the 
Chairman  may  again  expand  the  panel  or  vote  with  the  panel  so 
as  to  create  a  majority  decision. 

Subsection  (c)  would  amend  current  section  7103  by  adding  a 
new  subsection  (d),  which  would  require  any  Board  member  who 
believes  that  a  prior,  otherwise  final  denial  of  a  claim  should  be  re- 
vised or  amended  to  grant  a  benefit  in  whole  or  in  part,  based  on 
a  difference  of  opinion  as  to  how  the  evidence  should  be  evaluated 
rather  than  on  any  error  in  the  prior  decision,  to  refer  such  case 
to  the  Chairman  or  Vice  Chairman  for  consideration.  It  also  would 
require  the  Chairman  or  Vice  Chairman,  if  of  the  same  opinion  in 
a  case,  whether  upon  referral  by  a  Board  member  or  on  the  Chair- 
man's or  Vice  Chairman's  own  motion,  to  administratively  allow 
the  claim.  Further,  it  would  prohibit  judicial  review  of  the  deter- 
mination of  the  Chairman  or  Vice  Chairman  as  to  whether  to  exer- 
cise this  authority.  Subsection  (c)  would  also  relocate  into  a  new 
section  7103(e)  the  provisions  in  current  section  7104(e),  concerning 
the  notification  that  a  Board  decision  has  been  made,  as  well  as 
making  technical  changes  to  the  language. 

Section  12305  would  amend  current  section  7104  (a)  to  correct 
the  citation  to  former  section  211(a).  It  would  also  eliminate  provi- 
sions in  current  section  7104  (a)  ,  concerning  the  opportunity  for 
a  hearing  and  the  bases  of  Board  decisions,  which  would  be  relo- 
cated to  other  sections  by  sections  12308  and  12304  of  the  draft 
bill,  respectively,  and  eliminate  current  sections  7104(b)  through 
(e),  the  provisions  of  which  would  be  relocated  by  section  12304  of 
the  draft  bill. 

Section  12306  eliminates  current  section  7105(d)  (5),  the  provi- 
sions of  which  would  be  included  in  proposed  section  7103  (a)  (1) 
by  section  12304  (a). 

Section  12307  would  amend  section  7109  to  specifically  authorize 
Board  members  to  request  opinions  on  medical  questions  from 
Board  employees,  Veterans  Health  Administration  employees,  or 
employees  of  other  Federal  departments  or  agencies,  provided  such 
employees  are  licensed  to  practice  medicine  in  any  state.  It  also 
would  combine  into  one  subsection,  proposed  section  7109(b),  the 
provisions  in  current  sections  7109(a)  and  (b)  and  specify  that  em- 
ployees of  a  medical  school,  university,  or  clinic  shall  not  be  consid- 
ered, for  purposes  of  this  section,  employees  of  VA  or  another  Fed- 
eral department  or  agency  just  because  the  medical  school,  univer- 
sity, or  clinic  receives  grants  from,  or  provides  contract  services  to, 
VA  or  another  Federal  department  or  agency.  Further,  section 
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12307  would  amend  current  section  7109(c)  to  require  that  the 
opinion  be  in  writing  and  made  a  part  of  the  record,  and  that  the 
claimant  be  given  the  opportunity  to  respond.  It  also  would  change 
the  reference  to  furnishing  a  copy  of  the  opinion  to  the  claimant  to 
mailing  a  copy  of  the  opinion  to  the  claimant  and  any  representa- 
tive. 

Section  12308  would  amend  current  section  7110  to  include  the 
requirement  in  current  section  7104(a)  that  the  Board  decide  an 
appeal  only  after  affording  the  claimant  the  opportunity  for  a  hear- 
ing and  change  the  reference  to  the  claimant  to  the  appellant.  It 
also  would  include  in  proposed  section  7110(b)  the  requirements  in 
current  section  7102(b)  that  a  hearing  docket  be  maintained  and 
formal  recorded  hearings  be  held  by  a  Board  member  or  members 
designated  by  the  Chairman.  Such  member  or  members  will  par- 
ticipate in  making  the  final  determination  in  the  claim.  Technical 
changes  to  comport  with  other  provisions  in  the  draft  bill  are  also 
included.  It  would  also  delete  the  reference  in  current  section  7110 
to  a  traveling  section  of  the  Board  and  specify  that  appellants  may 
request  a  hearing  before  the  Board  at  either  its  principal  location 
or  a  VA  regional  office,  as  well  as  authorizing  VA  to  specify  where 
hearing  requests  may  be  filed.  In  addition,  section  12308  would  au- 
thorize the  Secretary  to  provide  suitable  facilities  and  equipment 
to  enable  appellants  at  a  facility  within  a  regional  office  area  to 
participate,  via  voice  or  picture-and-voice  transmission  by  elec- 
tronic or  other  means,  in  a  hearing  with  a  Board  member  or  mem- 
bers sitting  at  the  Board's  principal  location.  Further,  where  such 
facilities  are  available,  it  would  give  the  Chairman  discretion  to 
offer  such  a  hearing  to  an  appellant  in  lieu  of  a  personal  appear- 
ance before  the  Board  in  the  regional  office  area  or  at  the  Board's 
principal  location. 

Section  12309  would  amend  the  table  of  contents  at  the  begin- 
ning of  chapter  71,  title  38,  United  States  Code,  to  conform  to  new 
section  headings  for  proposed  sections  7102,  7109,  and  7110. 

Section  12310  would  amend  current  section  5110  to  add  a  new 
subsection  (o),  which  would  provide  that  the  effective  date  for  the 
award  of  any  benefit  or  any  increase  in  any  benefit  on  the  basis 
of  a  difference  of  opinion  as  authorized  in  proposed  section  7103(d) 
be  no  earlier  than  the  date  VA  received  an  application  under  38 
U.S.C.  §5108  to  reopen  the  claim  if  the  award  resulted  from  review 
initiated  by  such  an  application,  or  the  date  the  Chairman  or  Vice 
Chairman  approved  the  award  if  it  resulted  from  review  under- 
taken solely  on  VA's  own  initiative. 

***** 

Department  of  Veterans  Affairs, 

Secretary  of  Veterans  Affairs, 
Washington,  DC,  August  13,  1993. 

Hon.  Thomas  S.  Foley, 

Speaker  of  the  House  of  Representatives, 

Washington,  DC. 

Dear  Mr.  Speaker:  Transmitted  herewith  is  a  draft  bill,  entitled 
the  "Veterans'  Appeals  Improvement  Act  of  1993,"  to  amend  title 
38,  United  States  Code,  to  improve  and  clarify  certain  adjudication 
and  appeal  procedures  relating  to  claims  for  benefits  under  the 
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laws  administered  by  the  Department  of  Veterans  Affairs  (VA  or 
Department).  I  request  that  this  bill  be  referred  to  the  appropriate 
committee  for  prompt  consideration  and  enactment. 

The  improvements  proposed  in  this  bill  are  urgently  needed  to 
reverse  the  trends  of  decreasing  productivity  and  increasing  re- 
sponse time  of  the  Board  of  Veterans'  Appeals  (BVA  or  Board).  The 
growing  demand  for  personal  hearings,  changes  made  by  the  Veter- 
ans' Judicial  Review  Act  of  1988,  and  the  evolving  body  of  case  law 
generated  by  the  United  States  Court  of  Veterans  Appeals  (CVA  or 
Court)  have  all  contributed  to  the  increased  delays  appellants  are 
experiencing.  The  number  of  BVA  decisions  issued  declined  from 
45,308  in  FY  1991  to  33,483  in  FY  1992,  and  is  projected  to  drop 
further  to  27,600  in  FY  1993.  (The  number  of  appeals  received  by 
the  BVA  has  also  decreased,  but  only  from  43,903  in  FY  1991  to 
38,229  in  FY  1992,  and  is  expected  to  rise  to  39,000  in  FY  1993.) 
More  dramatic  has  been  the  increase  in  response  time,  the  pro- 
jected number  of  days  it  would  take  the  BVA  to  decide  all  currently 
pending  appeals,  based  on  the  average  number  of  decisions  ren- 
dered per  day  over  the  preceding  year.  Response  time  increased 
from  139  days  in  FY  1991  to  240  days  in  FY  1992,  and  is  expected 
to  soar  to  441  days  in  FY  1993.  Current  BVA  procedures  must  be 
revised  to  permit  the  Board  to  improve  its  productivity  and  timeli- 
ness. It  is  estimated  that  allowing  individual  Board  members  to 
sign  decisions  (as  proposed  in  the  bill),  alone,  would  raise  the  num- 
ber of  decisions  issued  in  FY  1994  from  29,185  to  36,550,  an  in- 
crease of  25.2  percent. 

This  bill  would  authorize  several  changes  in  the  procedures  used 
by  the  BVA  to  adjudicate  appeals  from  denials  of  veterans'  benefits 
within  VA.  The  changes  would  include  allowing  individual  BVA 
members,  instead  of  sections  of  three  members,  to  rule  on  matters 
before  the  BVA;  allowing  the  BVA  Chairman  or  Vice  Chairman  to 
administratively  allow,  on  the  basis  of  difference  of  opinion,  pre- 
viously denied  claims;  and  allowing  the  BVA  to  use  modern  tele- 
communications technology  to  hold  hearings  with  the  BVA  member 
or  members  presiding  in  Washington,  DC,  and  the  claimant  ap- 
pearing at  a  remote  location.  The  draft  bill  would  also  clarify  the 
BVA's  authority  to  obtain  and  employ  medical  opinions  from  its 
own  staff  physicians,  other  VA  physicians,  and  those  of  other  Fed- 
eral departments  or  agencies.  The  enclosed  section-by-section  anal- 
ysis describes  in  more  detail  all  the  changes  the  draft  bill  would 
make.  Most  of  these  would  give  the  Board  more  flexibility  to  meet 
its  increasing  work  load  and  to  improve  the  quality  and  timeliness 
of  its  decisions. 

Probably  the  single  most  important  change  this  proposed  bill 
would  make  in  current  law  is  that  in  Section  3,  to  authorize  the 
BVA  Chairman  to  determine  any  matter  before  the  BVA,  or  rule 
on  any  motion  in  connection  therewith,  or  to  assign  any  such  mat- 
ter or  motion  to  any  other  BVA  member  or  panel  of  members  for 
determination.  Current  section  7102  of  title  38  allows  the  Chair- 
man to  divide  the  BVA  into  sections  of  three  members,  to  assign 
members  to  the  sections,  and  to  designate  the  chiefs  of  the  sections, 
and  requires  that  a  BVA  section  make  determinations  in  any  pro- 
ceeding instituted  before  the  BVA  and  on  any  motion  in  connection 
therewith,  assigned  to  the  section  by  the  Chairman.  The  proposed 
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change  would  allow  the  BVA  to  use  its  resources  more  efficiently 
in  two  ways.  First,  it  would  permit  individual  BVA  members  to  de- 
cide appeals  and  rule  on  motions  and  fee  agreements.  Instead  of 
three  BVA  members  reviewing  the  same  case,  each  member  could 
review  and  decide  a  different  case.  With  review  of  BVA  decisions 
by  the  CVA  now  available,  having  three  BVA  members  review  a 
case  is  not  so  critical  to  an  assurance  of  good,  fair  decisions  as  it 
once  was.  Second,  it  would  permit  the  Chairman  to  rule  on  proce- 
dural motions  and  other  matters  not  requiring  extensive  familiarity 
with  all  the  evidence  in  a  case,  thereby  freeing  the  other  members 
to  review  and  decide  cases  on  the  merits. 

The  proposed  bill  would  give  the  BVA  the  flexibility  to  use  its  re- 
sources more  effectively  in  other  ways.  In  addition  to  allowing  indi- 
vidual-member decisions  and  a  streamlined  motion-ruling  proce- 
dure, the  proposed  bill,  at  Section  2(a),  would  remove  the  67 -mem- 
ber limit  on  the  BVA  now  in  section  7101(a)  of  title  38.  Removing 
the  limit  would  give  the  Department  more  flexibility  in  meeting  the 
BVA's  increasing  work  loaa  and  complying  with  the  Congressional 
mandate  in  current  section  7101(a)  of  title  38  "to  conduct  hearings 
and  consider  and  dispose  of  appeals  ...  in  a  timely  manner."  In 
addition  to  increasing  the  number  of  matters  pending  before  the 
BVA,  judicial  review  has  presented  the  challenge  of  an  ever-evolv- 
ing body  of  case  law  to  be  applied  in  the  course  of  BVA's  delibera- 
tions. Because  decisional  quality  remains  our  top  priority,  Section 
2(a)  would  also  statutorily  recognize  the  position  of  Deputy  Vice 
Chairman,  which  was  administratively  created  in  1980  to  help  con- 
trol the  quality  of  BVA  decisions.  No  significant  cost  or  saving  is 
currently  anticipated  in  connection  with  these  changes. 

Our  bill  would  also  authorize  the  BVA  Chairman  or  Vice  Chair- 
man, either  upon  the  recommendation  of  another  BVA  member  or 
upon  his  or  her  own  motion,  to  allow,  on  the  basis  of  difference  of 
opinion,  a  claim  previously  denied  and  otherwise  final.  The  purpose 
of  this  provision  is  to  allow  the  Chairman  and  Vice  Chairman  to 
temper  harsh  results  in  reviewing  legally  correct,  albeit  "close," 
prior  decisions.  It  would  re-establish  an  authority  previously  exer- 
cised by  the  BVA  Chairman  and  Vice  Chairman  under  regulation, 
which  the  VA  General  Counsel  determined  was  inconsistent  with 
current  law.  Although  not  directly  affecting  the  timeliness  or  qual- 
ity of  BVA  decisions,  this  provision  of  the  bill  would  result  in  more 
allowed  claims.  Another  provision  of  the  draft  bill,  Section  10, 
would  establish  the  traditional  regulatory  effective  dates  for 
awards  administratively  allowed,  generally  the  date  of  application 
to  reopen  the  claim,  but  for  cases  in  which  VA  undertook  review 
solely  on  its  own  initiative,  the  date  the  claim  was  administratively 
allowed  (since  no  application  to  reopen  the  claim  would  have  been 
received).  Estimating  50  additional  allowances  under  the  provision 
for  administrative  allowance  each  year,  based  on  65  administrative 
allowances  during  FY  1989,  the  last  full  year  the  old  procedure  was 
in  effect  (the  total  number  of  cases  the  BVA  decides  in  a  year  is 
now  lower),  the  costs  would  be: 


Fiscal  year 


$250,433 
259,449 
269,049 
278,734 


1994 
1995 
1996 
1997 
1998 


288,769 


Total 


1,346,434 
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The  number  of  requests  for  hearings  before  the  BVA,  especially 
in  the  field,  has  increased  since  passage  of  the  Veterans'  Judicial 
Review  Act  of  1988.  In  FY  1991,  the  BVA  held  1,108  hearings  in 
Washington,  DC,  and  880  hearings  in  VA  regional  offices;  in  FY 
1992,  the  BVA  held  1,394  hearings  in  Washington  and  1,258  in  re- 
gional offices.  Section  8  of  the  draft  bill,  besides  bringing  together 
in  one  section  hearing  provisions  currently  in  various  sections  of 
title  38,  would  authorize  the  BVA  Chairman,  when  suitable  facili- 
ties and  equipment  are  available,  to  offer  an  appellant  the  oppor- 
tunity to  appear  at  a  remote  facility  and  participate,  through  voice 
or  picture-and-voice  transmission  by  electronic  or  other  means,  in 
a  hearing  with  the  BVA  member  or  members  sitting  in  Washing- 
ton, DC.  The  authority  to  hold  telecommunicated  hearings  would 
provide  an  alternative  to  sending  a  BVA  member  to  a  field  facility 
when  such  a  trip  would  not  be  cost-effective  or  time-effective.  Sec- 
tion 8  also  allows  VA  to  specify  where  field  hearing  requests  must 
be  filed,  which  would  help  the  BVA  to  better  maintain  a  docket 
that  satisfies  the  provision  of  current  section  7110  that  hearings  be 
scheduled  in  the  order  the  requests  were  received. 

Section  7  of  the  draft  bill  would  make  explicit  the  authority  of 
the  BVA  to  obtain  medical  opinions  from  its  own  staff  physician- 
advisers,  from  physicians  of  the  Veterans  Health  Administration 
within  VA,  or  from  physicians  of  other  Federal  departments  or 
agencies.  This  would  be  in  addition  to  its  current  authority,  in  sec- 
tion 7109  of  title  38,  to  obtain  advisory  medical  opinions  from  inde- 
pendent medical  experts  not  employed  by  VA. 

These  changes  would  help  the  BVA  to  meet  one  of  the  evi- 
dentiary requirements  articulated  by  the  CVA,  to  consider  only 
independent  medical  evidence  to  support  its  findings  and  not  to 
rely  on  the  unsubstantiated  opinion  of  its  own  deciding  members. 
Colvin  v.  Derwinski,  1  Vet.  App.  171  (1991).  An  increased  demand 
for  medical  opinions  is  expected  because  of  this  CVA-imposed  re- 
quirement. Using  in-house  BVA  staff  physicians  as  medical  experts 
would  save  time,  and  the  BVA  would  also  be  able  to  take  advan- 
tage of  nationally  recognized  expertise  within  VA  and  other  Fed- 
eral departments  or  agencies  as  needed.  To  satisfy  due-process  con- 
cerns, the  proposal  would  require  that  medical  opinions  be  in  writ- 
ing and  that  the  appellant  have  an  opportunity  to  respond.  No  ad- 
ditional VA  staff  are  required,  and  no  cost  or  saving  is  anticipated 
from  these  changes. 

Section  2(c)  of  the  proposed  bill  would  repeal  the  Chairman's  au- 
thority, in  current  section  7101(c)(1)  of  title  38,  to  designate  tem- 
porary BVA  members  and  would  remove  the  limits,  in  current  sec- 
tions 7102(a)(2)(AXii)  and  7102(aX2XB),  on  the  length  of  time  an 
acting  member  may  serve.  Section  2(d)  would  require  the  BVA 
Chairman  to  report  each  year  who  served  as  acting  Board  members 
during  the  preceding  fiscal  year  and  how  many  cases  they  partici- 
pated in.  No  Chairman  has  ever  used  the  authority  to  designate  a 
temporary  member.  Removing  limits  on  how  long  an  acting  mem- 
ber may  serve  is  important  to  keeping  the  same  member  associated 
with  a  case  until  final  disposition.  The  BVA  has  had  acting  mem- 
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bers  hold  a  hearing,  request  a  medical  opinion,  or  otherwise  partici- 
pate in  the  evidentiary  development  of  a  case  only  to  have  their  pe- 
riod as  acting  members  expire  by  the  time  a  decision  was  ready  to 
be  made.  Also,  the  administrative  burden  of  staying  within  the  90 
and  270-day  limits  is  considerable.  The  proposed  change  would 
allow  acting  members  to  follow  through  with  a  case  to  completion 
and  relieve  the  BVA  of  that  administrative  burden.  On  the  other 
hand,  Congress  would  be  able  to  monitor  the  Chairman's  use  of  act- 
ing Board  members  and  to  redress  any  abuse  of  that  authority  by 
the  Chairman.  No  cost  or  saving  is  associated  with  these  proposed 
changes. 

Enactment  of  this  draft  bill  would  result  in  estimated  additional 
costs,  all  associated  with  the  administrative-allowance  provision,  of 
$250,433  for  fiscal  year  1994  and  $1,346,434  for  the  five-year  pe- 
riod of  fiscal  years  1994  through  1998.  Because  it  would  increase 
direct  spending,  it  is  subject  to  the  pay-as-you-go  requirements  of 
the  Omnibus  Budget  Reconciliation  Act  of  1990. 

The  Office  of  Management  and  Budget  advises  that,  from  the 
standpoint  of  the  Administration's  program,  there  is  no  objection  to 
submission  of  this  legislative  proposal  to  the  Congress. 
Sincerely, 

Jesse  Brown, 

Secretary. 

Changes  in  Existing  Law  Made  by  the  Bill,  as  Reported 

In  compliance  with  clause  3  of  rule  XIII  of  the  Rules  of  the  House 
of  Representatives,  changes  in  existing  law  made  by  the  bill,  as  re- 
ported, are  shown  as  follows  (existing  law  proposed  to  be  omitted 
is  enclosed  in  black  brackets,  new  matter  is  printed  in  italic,  exist- 
ing law  in  which  no  change  is  proposed  is  shown  in  roman): 

TITLE  38,  UNITED  STATES  CODE 

******* 

PART  I— GENERAL  PROVISIONS 

******* 

CHAPTER  3— DEPARTMENT  OF  VETERANS  AFFAIRS 

******* 

§  305.  Under  Secretary  for  Health 

(a)(1)  *  *  * 

(2)  The  Under  Secretary  for  Health  [shall  be  a  doctor  of  medicine 
and  shall  be]  shall  (except  as  provided  in  subsection  (d)(1))  be  a 
doctor  of  medicine.  The  Under  Secretary  shall  be  appointed  without 
regard  to  political  affiliation  or  activity  and  solely — 
(A)  *  *  * 

******* 

(dXD  Whenever  a  vacancy  in  the  position  of  Under  Secretary  for 
Health  occurs  or  is  anticipated,  the  Secretary  shall  establish  a  com- 
mission to  recommend  individuals  to  the  President  for  appointment 
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to  the  position.  If  at  the  time  such  a  commission  is  established  both 
the  position  of  Deputy  Under  Secretary  for  Health  and  the  position 
of  Associate  Deputy  Under  Secretary  for  Health  are  held  by  individ- 
uals who  are  doctors  of  medicine,  the  individual  appointed  by  the 
President  as  Under  Secretary  for  Health  may  be  someone  who  is  not 
a  doctor  of  medicine.  In  any  case,  the  Secretary  shall  develop,  and 
shall  furnish  to  the  commission,  specific  criteria  which  the  commis- 
sion shall  use  in  evaluating  individuals  for  recommendations  under 
paragraph  (3). 

(3)  A  commission  established  under  this  subsection  shall  rec- 
ommend at  least  three  individuals  for  appointment  to  the  position 
of  Under  Secretary  for  Health.  In  a  case  in  which,  pursuant  to 
paragraph  (1),  the  individual  to  be  appointed  as  Under  Secretary 
does  not  have  to  be  a  doctor  of  medicine,  the  commission  may  make 
recommendations  without  regard  to  the  requirement  in  subsection 
(a)(2)(A)  that  the  Under  Secretary  be  appointed  on  the  basis  of  dem- 
onstrated ability  in  the  medical  profession,  but  in  such  a  case  the 
commission  shall  accord  a  priority  to  the  selection  of  a  doctor  of 
medicine  over  an  individual  who  is  not  a  doctor  of  medicine. 

(4)  The  commission  shall  submit  all  recommendations  to  the  Sec- 
retary. The  Secretary  shall  forward  the  recommendations  to  the 
President  with  any  comments  the  Secretary  considers  appropriate. 
Thereafter,  the  President  may  request  the  commission  to  rec- 
ommend additional  individuals  for  appointment. 

[(4)]  (5)  The  Assistant  Secretary  or  Deputy  Assistant  Secretary 
of  Veterans  Affairs  who  performs  personnel  management  and  labor 
relations  functions  shall  serve  as  the  executive  secretary  of  a  com- 
mission established  under  this  subsection. 

*  *  $  *  *  *  # 

§  312.  Inspector  General 

(a)  *  *  * 

[(b)(1)  The  Secretary  shall  provide  for  not  less  than  40  full-time 
positions  in  the  Office  of  Inspector  General  in  addition  to  the  num- 
ber of  such  positions  in  that  office  on  March  15,  1989. 

[(2)  The  President  shall  include  in  the  budget  transmitted  to  the 
Congress  for  each  fiscal  year  pursuant  to  section  1105  of  title  31 
an  estimate  of  the  amount  for  the  Office  of  Inspector  General  that 
is  sufficient  to  provide  for  a  number  of  full-time  positions  in  that 
office  that  is  not  less  than  the  number  of  full-time  positions  in  that 
office  on  March  15,  1989,  plus  40. 

[(3)  The  Secretary  shall  provide  the  number  of  additional  full- 
time  positions  in  the  Office  of  Inspector  General  required  by  para- 
graph (1)  not  later  than  September  30,  1991.] 

(b)  Whenever  the  Secretary  proposes  to  reduce  the  authorized 
number  of  full-time  equivalent  employees  assigned  to  the  Office  of 
Inspector  General,  the  Secretary  shall  submit  to  the  Committees  on 
Veterans*  Affairs  of  the  Senate  and  House  of  Representatives  a  re- 
port providing  notice  of  the  proposed  reduction  and  a  detailed  ex- 
planation for  the  proposed  reduction.  No  action  to  carry  out  the  pro- 
posed reduction  may  be  taken  after  the  submission  of  such  report 
until  the  end  of  a  45-day  period  of  continuous  session  of  Congress 


38 

(determined  in  the  same  manner  as  specified  in  the  last  sentence  of 
section  510(b)  of  this  title)  following  the  date  of  the  submission  of 
the  report. 

******* 

CHAPTER  5— AUTHORITY  AND  DUTIES  OF  THE 
SECRETARY 

******* 

SUBCHAPTER  I— GENERAL  AUTHORITIES 

******* 

§  510.  Authority  to  reorganize  offices 

(a)  *  *  * 

(b)  The  Secretary  may  not  in  any  fiscal  year  implement  an  ad- 
ministrative reorganization  described  in  subsection  (c)  unless  the 
Secretary  first  submits  to  the  appropriate  committees  of  the  Con- 
gress a  report  containing  a  detailed  plan  and  justification  for  the 
administrative  reorganization.  No  action  to  carry  out  such  reorga- 
nization may  be  taken  after  the  submission  of  such  report  until  the 
end  of  a  [90-day]  45 -day  period  of  continuous  session  of  Congress 
following  the  date  of  the  submission  of  the  report.  For  purposes  of 
the  preceding  sentence,  continuity  of  a  session  of  Congress  is  bro- 
ken only  by  adjournment  sine  die,  and  there  shall  be  excluded  from 
the  computation  of  such  [90-day]  45-day  period  any  day  during 
which  either  House  of  Congress  is  not  in  session  during  an  ad- 
journment of  more  than  three  days  to  a  day  certain. 

******* 

[(d)(1)  Not  less  than  30  days  before  the  date  on  which  the  imple- 
mentation of  any  administrative  reorganization  described  in  para- 
graph (2)  of  a  unit  in  the  Central  Office  is  to  begin,  the  Secretary 
shall  transmit  to  the  Committees  on  Veterans*  Affairs  of  the  Senate 
and  the  House  of  Representatives  a  notification  regarding  the  reor- 
ganization. 

[(2)  Paragraph  (1)  applies  to  an  administrative  reorganization  of 
any  unit  of  the  Central  Office  that  is  the  duty  station  for  30  or 
more  employees  if  the  reorganization  involves  a  reduction  in  any 
fiscal  year  in  the  number  of  full-time  equivalent  employees  with 
permanent  duty  station  in  such  unit  by  50  percent  or  more.] 

(d)(1)  The  limitation  in  subsection  (b)  does  not  apply  with  respect 
to  an  administrative  reorganization  at  a  medical  facility  if  the  Sec- 
retary determines  that  the  reorganization  is  necessary  to  respond  to 
an  emergency  situation  at  that  facility.  The  Secretary  may  deter- 
mine that  there  is  an  emergency  situation  at  a  medical  facility  for 
purposes  of  this  subsection  only  in  a  case  in  which  there  wou  Id  be 
an  immediate  danger  to  patients  and  employees  at  that  facility 
without  the  reorganization.  In  the  case  of  a  facility  at  which  offi- 
cials of  the  Department  are  considering  whether  to  implement  an 
administrative  reorganization  before  the  event  or  occurrence  which 
leads  to  an  initial  finding  that  such  an  emergency  exists,  the  Sec- 
retary may  not  make  such  a  determination. 
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(2)  Whenever  the  Secretary  determines  under  paragraph  (1)  that 
it  is  necessary  to  carry  out  an  administrative  reorganization  at  a 
medical  facility  without  regard  to  the  limitation  in  subsection  (b), 
the  Secretary  shall  submit  a  report  on  that  determination  to  the 
Committees  on  Veterans'  Affairs  of  the  Senate  and  House  of  Rep- 
resentatives. The  report  shall  provide  the  same  information  as  is 
provided  in  a  detailed  plan  and  justification  in  the  case  of  an  ad- 
ministrative reorganization  subject  to  subsection  (b).  The  Secretary 
shall  include  in  the  report  an  explanation  of  the  alternatives  to  the 
proposed  administrative  reorganization  that  were  considered  and 
each  factor  that  was  considered  in  the  decision  to  reject  each  such 
alternative. 

******* 
PART  II— GENERAL  BENEFITS 

CHAPTER  15— PENSION  FOR  NON-SERVICE-CONNECTED 
DISABILITY  OR  DEATH  OR  FOR  SERVICE 

******* 

SUBCHAPTER  I— GENERAL 

******* 

§  1506.  Resource  reports  and  overpayment  adjustments 

As  a  condition  of  granting  or  continuing  pension  under  section 

1521,  1541,  or  1542  of  this  title,  the  Secretary— 

(1)  *  *  * 

(2)  [shall]  may  require  that  any  such  applicant  or  recipient 
file  each  year  with  the  Department  (on  such  form  as  may  be 
prescribed  for  such  purpose  by  the  Secretary)  a  report 
showing — 

(A)  *  *  * 

******* 

(3)  shall  require  that  any  such  applicant  or  recipient  prompt- 
ly [file  a  revised  report]  notify  the  Secretary  whenever  there 
is  a  material  change  in  the  estimated  annual  income  of  such 
applicant  or  recipient  (or  of  any  such  spouse  or  dependent 
child)  or  a  material  change  in  such  applicant's  or  recipient's  es- 
timate of  the  value  of  the  corpus  of  the  estate  of  such  applicant 
or  recipient  (or  of  any  such  spouse  or  dependent  child),  and  in 
the  case  of  a  surviving  child,  a  material  change  in  the  esti- 
mated annual  income  or  value  of  the  corpus  of  the  estate  of 
any  person  with  whom  such  child  is  residing  who  is  legally  re- 
sponsible for  such  child's  support;  and 

******* 

CHAPTER  17— HOSPITAL,  NURSING  HOME, 
DOMICILIARY,  AND  MEDICAL  CARE 
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SUBCHAPTER  III— MISCELLANEOUS  PROVISIONS  RELATING 
TO  HOSPITAL  AND  NURSING  HOME  CARE  AND  MEDICAL 
TREATMENT  OF  VETERANS 

******* 

§  1729.  Recovery  by  the  United  States  of  the  cost  of  certain 
care  and  services 

(a)  *  *  * 

******* 

(gxi)  *  *  * 

******* 

(3)  Sums  in  the  Fund  shall  be  available  to  the  Secretary  for  the 
following: 

(A)  *  *  * 

******* 

(C)  Payments  for  (i)  the  purchase  of  needed  medical  equip- 
ment, and  (ii)  such  other  purposes  as  may  be  specifically  au- 
thorized by  law. 

[(4)  Not  later  than  January  1  of  each  year,  there  shall  be  depos- 
ited into  the  Treasury  as  miscellaneous  receipts  an  amount  equal 
to  the  amount  of  the  unobligated  balance  remaining  in  the  Fund 
at  the  close  of  business  on  September  30  of  the  preceding  year 
minus  any  part  of  such  balance  that  the  Secretary  determines  is 
necessary  in  order  to  enable  the  Secretary  to  defray,  during  the  fis- 
cal year  in  which  the  deposit  is  made,  the  expenses,  payments,  and 
costs  described  in  paragraph  (3).] 

(4)  (A)  Not  later  than  December  1  of  each  year,  there  shall  be  set 
aside  within  the  Fund  a  reserve  to  be  used  for  the  purposes  de- 
scribed in  paragraph  (3)(C).  The  amount  placed  into  the  reserve 
each  year  shall  be  determined  under  subparagraph  (B).  No  funds 
may  be  obligated  under  paragraph  (3)(C)  in  excess  of  the  funds  in 
the  reserve.  The  reserve  shall  remain  available  for  obligation  until 
expended. 

(B)(i)  On  December  1,  1993,  the  amount  set  aside  for  the  reserve 
under  subparagraph  (A)  shall  be  the  amount  by  which — 

(I)  the  unobligated  balance  remaining  in  the  Fund  at  the 
close  of  business  on  September  30,  1993,  minus  any  part  of  such 
balance  that  the  Secretary  determines  is  necessary  to  defray,  the 
expenses,  payments,  and  costs  described  in  paragraph  (3),  ex- 
ceeds 

"  (II)  $538,600,000. 
(ii)  On  December  1,  1994,  the  amount  set  aside  for  the  reserve 
under  subparagraph  (A)  shall  be  the  amount  by  which — 

(I)  the  unobligated  balance  remaining  in  the  Fund  at  the 
close  of  business  on  September  30,  1994,  minus  any  part  of  such 
balance  that  the  Secretary  determines  is  necessary  to  defray,  the 
expenses,  payments,  and  costs  described  in  paragraph  (3),  ex- 
ceeds 

(II)  $590,500,000. 

(Hi)  On  December  1,  1995,  the  amount  set  aside  for  the  reserve 
under  subparagraph  (A)  shall  be  the  amount  by  which — 
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(I)  the  unobligated  balance  remaining  in  the  Fund  at  the 
close  of  business  on  September  30,  1995,  minus  any  part  of  such 
balance  that  the  Secretary  determines  is  necessary  to  defray,  the 
expenses,  payments,  and  costs  described  in  paragraph  (3),  ex- 
ceeds 

(II)  $646,000,000. 

(iv)  On  December  1,  1996,  the  amount  set  aside  for  the  reserve 
under  subparagraph  (A)  shall  be  the  amount  by  which — 

(I)  the  unobligated  balance  remaining  in  the  Fund  at  the 
close  of  business  on  September  30,  1996,  minus  any  part  of  such 
balance  that  the  Secretary  determines  is  necessary  to  defray,  the 
expenses,  payments,  and  costs  described  in  paragraph  (3),  ex- 
ceeds 

(II)  $698,100,000. 

(v)  On  December  1,  1997,  the  amount  set  aside  for  the  reserve 
under  subparagraph  (A)  shall  be  the  amount  by  which — 

(I)  the  unobligated  balance  remaining  in  the  Fund  at  the 
close  of  business  on  September  30,  1997,  minus  any  part  of  such 
balance  that  the  Secretary  determines  is  necessary  to  defray,  the 
expenses,  payments,  and  costs  described  in  paragraph  (3),  ex- 
ceeds 

(II)  $753,500,000. 

(C)  If  the  amount  to  be  set  aside  for  the  reserve  for  any  year,  as 
calculated  under  subparagraph  (B),  is  less  than  zero,  the  amount 
added  to  the  reserve  for  that  year  shall  be  zero. 

(5)  Not  later  than  January  1  of  each  year,  there  shall  be  deposited 
into  the  Treasury  as  miscellaneous  receipts  an  amount  equal  to  the 
amount  of  the  unobligated  balance  remaining  in  the  Fund  at  the 
close  of  business  on  September  30  of  the  preceding  year  minus  any 
part  of  such  balance  that  the  Secretary  determines  is  necessary  in 
order  to  enable  the  Secretary  to  defray,  during  the  fiscal  year  in 
which  the  deposit  is  made,  the  expenses,  payments,  and  costs  de- 
scribed in  paragraph  (3),  and  the  amount  in  the  reserve  described 
in  paragraph  (4). 

(6)  The  Secretary  shall  prescribe  regulations  for  the  allocation  of 
amounts  in  the  reserve  under  paragraph  (4)  to  the  medical  centers 
of  the  Department  for  the  purposes  stated  in  paragraph  (3)(C). 
Those  regulations  shall  be  designed  to  provide  incentives  to  direc- 
tors of  medical  centers  to  increase  the  recoveries  and  collections 
under  this  section  by  requiring  that  20  percent  of  those  amounts  be 
made  available  each  year  directly  to  the  medical  centers  at  which 
such  recoveries  and  collections  have  been  at  above  average  levels. 
The  remaining  80  percent  of  those  funds  shall  be  allocated  as  the 
Secretary  considers  appropriate. 

******* 


PART  V— BOARDS,  ADMINISTRATIONS,  AND 

SERVICES 
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CHAPTER  71— BOARD  OF  VETERANS'  APPEALS 

Sec. 

7101.  Composition  of  Board  of  Veterans'  Appeals. 
[7102.   Assignment  of  members  of  Board. 
[7103.    Determinations  by  the  Board.] 

7102.  Decisions  by  the  Board. 

7103.  Reconsideration;  correction  of  obvious  errors. 

*  '*  *  *  *  *  * 
[7110.   Traveling  sections.] 

7110.  Hearings. 

*  *  *  *  *  *  * 

§  7101.  Composition  of  Board  of  Veterans'  Appeals 

[(a)  There  is  in  the  Department  a  Board  of  Veterans'  Appeals 
(hereafter  in  this  chapter  referred  to  as  the  "Board").  The  Board  is 
under  the  administrative  control  and  supervision  of  a  chairman  di- 
rectly responsible  to  the  Secretary.  The  Board  shall  consist  of  a 
Chairman,  a  Vice  Chairman,  and  such  number  (not  more  than  65) 
of  members  as  may  be  found  necessary  in  order  to  conduct  hearings 
and  dispose  of  appeals  properly  before  the  Board  in  a  timely  man- 
ner. The  Board  shall  have  such  other  professional,  administrative, 
clerical,  and  stenographic  personnel  as  are  necessary  in  conducting 
hearings  and  considering  and  disposing  of  appeals  properly  before 
the  Board.  The  Board  shall  have  sufficient  personnel  under  the 
preceding  sentence  to  enable  the  Board  to  conduct  hearings  and 
consider  and  dispose  of  appeals  properly  before  the  Board  in  a 
timely  manner.] 

(a)  (1)  There  is  in  the  Department  a  Board  of  Veterans'  Appeals 
(hereinafter  in  this  chapter  referred  to  as  the  'Board').  The  Board  is 
under  the  administrative  control  and  supervision  of  a  Chairman  di- 
rectly responsible  to  the  Secretary. 

(2)  The  members  of  the  Board  shall  be  the  Chairman,  a  Vice 
Chairman,  such  number  of  Deputy  Vice  Chairmen  as  the  Chairman 
may  designate  under  subsection  (b)(4),  and  such  number  of  other 
members  as  may  be  found  necessary  to  conduct  hearings  and  con- 
sider and  dispose  of  matters  properly  before  the  Board  in  a  timely 
manner.  The  Board  shall  have  such  other  professional,  administra- 
tive, clerical,  and  stenographic  personnel  as  are  necessary  to  con- 
duct hearings  and  consider  ana  dispose  of  matters  properly  before 
the  Board  in  a  timely  manner. 

(b)  (1)  The  Chairman  shall  be  appointed  by  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  for  a  term  of  six  years. 
The  Chairman  shall  be  subject  to  the  same  ethical  and  legal  limita- 
tions and  restrictions  concerning  involvement  in  partisan  political 
activities  as  apply  to  judges  of  the  United  States  Court  of  Veterans 
Appeals.  The  Chairman  may  be  removed  by  the  President  for  mis- 
conduct, inefficiency,  neglect  of  duty,  or  engaging  in  the  practice  of 
law  or  for  physical  or  mental  disability  which,  in  the  opinion  of  the 
President,  prevents  the  proper  execution  of  the  Chairman's  duties. 
The  Chairman  may  not  be  removed  from  office  by  the  President  on 
any  other  grounds.  Any  such  removal  may  only  be  made  after  no- 
tice and  opportunity  for  hearing. 

(2)(A)  The  [other  members  of  the  Board  (including  the  Vice 
Chairman)]  Board  members  other  than  the  Chairman  shall  be  ap- 
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pointed  by  the  Secretary,  with  the  approval  of  the  President,  based 
upon  recommendations  of  the  Chairman.  Each  such  member  shall 
be  appointed  for  a  term  of  nine  years. 

(B)  A  member  of  the  Board  (other  than  the  Chairman)  may  be 
removed  by  the  Secretary  upon  the  recommendation  of  the  Chair- 
man. In  the  case  of  a  removal  that  would  be  covered  by  section 
7521  of  title  5  in  the  case  of  an  administrative  law  judge,  a  removal 
of  a  member  of  the  Board  under  this  [paragraph]  subparagraph 
shall  be  carried  out  subject  to  the  same  requirements  as  apply  to 
removal  of  an  administrative  law  judge  under  that  section.  Section 
554(a)(2)  of  title  5  shall  not  apply  to  a  removal  action  under  this 
subparagraph.  In  such  a  removal  action,  a  member  shall  have  the 
rights  set  out  in  section  7513(b)  of  such  title. 

(3)  Members  (including  the  Chairman)  may  be  appointed  under 
this  subsection  to  more  than  one  term. 

[(4)  The  Secretary  shall  designate  one  member  of  the  Board  as 
Vice  Chairman.  The  Vice  Chairman  shall  perform  such  functions  as 
the  Chairman  may  specify.  Such  member  shall  serve  as  Vice  Chair- 
man at  the  pleasure  of  the  Secretary.] 

(4)  The  Secretary  shall  designate  one  Board  member  as  Vice 
Chairman  based  upon  recommendations  of  the  Chairman.  The 
Chairman  may  designate  one  or  more  Board  members  as  Deputy 
Vice  Chairmen.  The  Vice  Chairman  and  any  Deputy  Vice  Chairman 
shall  perform  such  functions  as  the  Chairman  may  specify.  The  Vice 
Chairman  shall  serve  as  Vice  Chairman  at  the  pleasure  of  the  Sec- 
retary. Any  Deputy  Vice  Chairman  shall  serve  as  Deputy  Vice 
Chairman  at  the  pleasure  of  the  Chairman. 

(c)[(l)  Subject  to  paragraph  (2)  of  this  subsection,  the  Chairman 
may  from  time  to  time  designate  employees  of  the  Department  to 


shall  be  for  a  period  of  not  to  exceed  one  year,  as  determined  by 
the  Chairman.  An  individual  may  not  serve  as  a  temporary  mem- 
ber of  the  Board  for  more  than  24  months  during  any  48-month  pe- 
riod.] (1)  The  Chairman  may  from  time  to  time  designate  one  or 
more  employees  of  the  Department  to  serve  as  acting  Board  mem- 
bers. 

[(2)  Designation  under  paragraph  (1)  of  this  subsection  of  an  in- 
dividual as  a  temporary  member  of  the  Board  may  not  be  made 
when  there  are  fewer  than  65  members  of  the  Board. 

[(3)]  (2)  In  each  annual  report  to  the  Congress  under  section  529 
of  this  title,  the  Secretary  shall  provide  detailed  descriptions  of  the 
activities  undertaken  and  plans  made  in  the  fiscal  year  for  which 
the  report  is  made  with  respect  to  the  authority  provided  by  para- 
graph (1)  of  this  subsection.  In  each  such  report,  the  Secretary 
shall  indicate,  in  terms  of  full-time  employee  equivalents,  the  num- 
ber of  [temporary  Board  members  designated  under  this  subsection 
and  the  number  of]  acting  Board  members  designated  under  [sec- 
tion 7102(a)(2XA)(ii)  of  this  title]  paragraph  (1)  during  the  year  for 
which  the  report  is  made. 

(d)(1)  *  *  * 

(2)  Each  such  report  shall  include,  with  respect  to  the  preceding 
fiscal  year,  information  specifying — 


serve  as  temporary  members 


(A)  *  *  * 
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(D)  the  average  length  of  time  a  case  was  before  the  Board 
between  the  time  of  the  filing  of  an  appeal  and  the  disposition 
during  the  preceding  fiscal  year;  [and] 

(E)  the  number  of  members  of  the  Board  at  the  end  of  the 
year  and  the  number  of  professional,  administrative,  clerical, 
stenographic,  arid  other  personnel  employed  by  the  Board  at 
the  end  of  the  preceding  fiscal  year[.];  and 

(F)  the  names  of  those  employees  of  the  Department  des- 
ignated under  subsection  (c)(1)  to  serve  as  acting  Board  mem- 
bers during  that  year  and  the  number  of  cases  each  such  acting 
Board  member  participated  in  during  that  year. 

(3)  The  projections  in  each  such  report  for  the  current  fiscal  year 
and  for  the  next  fiscal  year  shall  include  (for  each  such  year)— 

(A)  an  estimate  of  the  number  of  cases  to  be  appealed  to  the 
Board;  and 

(B)  an  evaluation  of  the  ability  of  the  Board  (based  on  exist- 
ing and  projected  personnel  levels)  to  ensure  timely  disposition 
of  such  appeals  as  required  by  [section  7103(d)]  section 
7101(a)(2)  of  this  title. 

(e)  A  performance  incentive  that  is  authorized  by  law  for  officers 
and  employees  of  the  Federal  Government  may  be  awarded  to  a 
member  of  the  Board  (including  [a  temporary  or]  an  acting  mem- 
ber) by  reason  of  the  member's  service  on  the  Board  only  if  the 
Chairman  of  the  Board  determines  that  such  member  should  be 
awarded  that  incentive.  A  determination  by  the  Chairman  for  such 
purpose  shall  be  made  taking  into  consideration  the  quality  of  per- 
formance of  the  Board  member. 

[§  7102.  Assignment  of  members  of  Board 

[(a)(1)  The  Chairman  may  from  time  to  time  divide  the  Board 
into  sections  of  three  members,  assign  the  members  of  the  Board 
thereto,  and  designate  the  chief  thereof. 

[(2)(A)  If  a  section  is  composed  of  fewer  than  three  members  as 
a  result  of  the  absence  of  a  member  or  a  vacancy  on  the  Board  or 
the  inability  of  a  member  assigned  to  a  section  to  serve  on  that  sec- 
tion, the  Chairman — 

[(i)  may  assign  another  member  of  the  Board  to  the  section; 
[(ii)  may  designate  an  employee  of  the  Department  to  serve 
as  an  acting  member  of  the  Board  on  such  section  for  a  period 
of  not  to  exceed  90  days,  as  determined  by  the  Chairman;  or 
[(iii)  may  direct  the  section  to  proceed  with  the  transaction 
of  business  without  awaiting  the  assignment  of  an  additional 
member  to  the  section. 
[(B)  An  individual  may  not  serve  as  an  acting  member  of  the 
Board  for  more  than  270  days  during  any  12-month  period. 

[(3)  A  section  of  the  Board  may  not  at  any  time  have  among  its 
members  more  than  one  individual  who  is  a  temporary  member 
designated  under  section  7101(c)  of  this  title  or  an  acting  member 
designated  under  paragraph  (2)(A)(ii)  of  this  subsection. 

[(b)  A  hearing  docket  shall  be  maintained  and  formal  recorded 
hearings  shall  be  held  by  such  member  or  members  as  the  Chair- 
man may  designate,  the  associate  member  or  members  being  of  the 
section  which  will  make  final  determination  in  the  claim. 
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[(c)  A  section  of  the  Board  shall  make  a  determination  on  any 
proceeding  instituted  before  the  Board  and  on  any  motion  in  con- 
nection therewith  assigned  to  such  section  by  the  Chairman  and 
shall  make  a  report  of  any  such  determination,  which  report  shall 
constitute  its  final  disposition  of  the  proceeding. 

[§  7103.  Determinations  by  the  Board 

[(a)  Decisions  by  a  section  of  the  Board  shall  be  made  by  a  ma- 
jority of  the  members  of  the  section.  The  decision  of  the  section  is 
final  unless  the  Chairman  orders  reconsideration  of  the  case. 

[(b)  If  the  Chairman  orders  reconsideration  in  a  case,  the  case 
shall  upon  reconsideration  be  heard  by  an  expanded  section  of  the 
Board.  When  a  case  is  heard  by  an  expanded  section  of  the  Board 
after  such  a  motion  for  reconsideration,  the  decision  of  a  majority 
of  the  members  of  the  expanded  section  shall  constitute  the  final 
decision  of  the  Board. 

[(c)  Notwithstanding  subsections  (a)  and  (b)  of  this  section,  the 
Board  on  its  own  motion  may  correct  an  obvious  error  in  the 
record.] 

§7102.  Decisions  by  the  Board 

A  proceeding  instituted  before  the  Board  shall  be  assigned  to  an 
individual  member  or  a  panel  of  members  of  the  Board  (other  than 
the  Chairman),  A  member  or  panel  of  members  who  are  assigned 
a  proceeding  shall  render  a  decision  thereon,  including  any  motion 
filed  in  connection  therewith.  The  member  or  panel  of  members 
shall  make  a  report  under  section  7104(d)  of  this  title  on  any  such 
determination,  which  report  shall  constitute  the  Board's  final  dis- 
position of  the  proceeding.  Decisions  by  a  panel  shall  be  made  by 
a  majority  of  the  members  of  the  panel. 

§7103.  Reconsideration;  correction  of  obvious  errors 

(a)  The  decision  of  a  member  or  panel  of  the  Board  under  section 
7102  of  this  title  is  final  unless  the  Chairman  orders  reconsider- 
ation of  the  case.  Such  an  order  may  be  made  on  the  Chairman's 
initiative  or  upon  motion  of  the  claimant. 

(b)  (1)  If  the  Chairman  orders  reconsideration  in  a  case  decided  by 
a  single  member,  the  matter  shall  be  referred  to  a  panel  of  not  less 
than  three  Board  members,  not  including  the  member  who  rendered 
the  initial  decision,  which  shall  render  its  decision  after  reviewing 
the  entire  record  before  the  Board.  Such  decisions  shall  be  made  by 
a  majority  vote  of  the  members  of  the  panel  and  shall  constitute  the 
final  decision  of  the  Board. 

(2)  If  the  Chairman  orders  reconsideration  in  a  case  decided  by 
a  panel  of  members,  the  matter  shall  be  referred  to  an  enlarged 
panel,  not  including  the  members  of  the  panel  which  rendered  the 
initial  decision,  which  shall  render  its  decision  after  reviewing  the 
entire  record  before  the  Board.  Such  decisions  shall  be  made  by  a 
majority  vote  of  the  members  of  the  expanded  panel  and  shall  con- 
stitute the  final  decision  of  the  Board. 

(c)  The  Board  on  its  own  motion  may  correct  an  obvious  error  in 
the  record,  without  regard  to  whether  there  has  been  a  motion  or 
order  for  reconsideration. 
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§  7104.  Jurisdiction  of  the  Board 

(a)  All  questions  in  a  matter  which  under  section  [211(a)]  511(a) 
of  this  title  is  subject  to  decision  by  the  Secretary  shall  be  subject 
to  one  review  on  appeal  to  the  Secretary.  Final  decisions  on  such 
appeals  shall  be  made  by  the  Board.  The  Board  shall  decide  any 
such  appeal  only  after  affording  the  claimant  an  opportunity  for  a 
hearing.  Decisions  of  the  Board  shall  be  based  on  the  entire  record 
in  the  proceeding  and  upon  consideration  of  all  evidence  and  mate- 
rial of  record  and  applicable  provisions  of  law  and  regulation. 

******* 

[§7110.  Traveling  sections 

[A  claimant  may  request  a  hearing  before  a  traveling  section  of 
the  Board.  Any  such  hearing  shall  be  scheduled  for  hearing  before 
such  a  section  within  the  area  served  by  a  regional  office  of  the  De- 
partment in  the  order  in  which  the  requests  for  hearing  are  re- 
ceived by  the  Department  with  respect  to  hearings  in  that  area.J 

§7110.  Hearings 

(a)  The  Board  shall  decide  any  appeal  only  after  affording  the  ap- 
pellant an  opportunity  for  a  hearing. 

(b)  A  hearing  docket  shall  be  maintained  and  formal  recorded 
hearings  shall  be  held  by  such  member  or  members  of  the  Board  as 
the  Chairman  may  designate.  Such  member  or  members  designated 
by  the  Chairman  to  conduct  the  hearing  will  participate  in  making 
the  final  determination  in  the  claim. 

(c)  (1)  An  appellant  may  request  a  hearing  before  the  Board  at  ei- 
ther its  principal  location  or  at  a  regional  office  of  the  Department. 
A  hearing  held  at  a  regional  office  shall  (except  as  provided  in  para- 
graph (2))  be  scheduled  for  hearing  in  the  order  in  which  the  re- 
quests for  hearing  in  that  area  are  received  by  the  Department  at 
the' place  specified  by  the  Department  for  the  filing  of  requests  for 
those  hearings. 

(2)  In  a  case  in  which  the  Secretary  is  aware  that  the  appellant 
is  seriously  ill  or  is  under  severe  financial  hardship,  a  hearing  may 
be  scheduled  at  a  time  earlier  than  would  be  provided  under  para- 
graph (1). 

(d)  At  the  request  of  the  Chairman,  the  Secretary  may  provide 
suitable  facilities  and  equipment  to  the  Board  or  other  components 
of  the  Department  to  enable  an  appellant  located  at  a  facility  within 
the  area  served  by  a  regional  office  to  participate,  through  voice 
transmission,  or  picture  and  voice  transmission,  by  electronic  or 
other  means,  in  a  hearing  with  a  Board  member  or  members  sittirig 
at  the  Board's  principal  location.  When  such  facilities  and  equip- 
ment are  available,  the  Chairman  may  afford  the  appellant  an  op- 
portunity to  participate  in  a  hearing  before  the  Board  through  the 
use  of  such  facilities  and  equipment  in  lieu  of  a  hearing  held  by  per- 
sonally appearing  before  a  Board  member  or  members  as  provided 
in  subsection  (c).  Any  such  hearing  shall  be  conducted  in  the  same 
manner  as,  and  shall  be  considered  the  equivalent  of,  a  personal 
hearing.  If  the  appellant  declines  to  participate  in  a  hearing 
through  the  use  of  such  facilities  and  equipment,  the  opportunity  of 
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the  appellant  to  a  hearing  as  provided  in  subsection  (c)  shall  not  be 
affected. 

******* 

CHAPTER  73— VETERANS  HEALTH  ADMINISTRATION- 
ORGANIZATION  AND  FUNCTIONS 

SUBCHAPTER  I— ORGANIZATION 

Sec. 

7301.  Functions  of  Veterans  Health  Administration:  in  general. 

7302.  Functions  of  Veterans  Health  Administration:  health-care  personnel  edu- 

cation and  training  programs. 

7303.  Functions  of  Veterans  Health  Administration:  research  programs. 

7304.  Regulations. 

[7305.   Divisions  of  Veterans  Health  Administration.] 

SUBCHAPTER  I— ORGANIZATION 

******* 

[§  7305.  Divisions  of  Veterans  Health  Administration 

[The  Veterans  Health  Administration  shall  include  the  following: 
[(1)  The  Office  of  the  Under  Secretary  for  Health. 
[(2)  A  Medical  Service. 
[(3)  A  Dental  Service. 
[(4)  A  Podiatric  Service. 
[(5)  An  Optometric  Service. 
[(6)  A  Nursing  Service. 

[(7)  Such  other  professional  and  auxiliary  services  as  the 
Secretary  may  find  to  be  necessary  to  carry  out  the  functions 
of  the  Administration.] 

§  7306.  Office  of  the  Under  Secretary  for  Health 

(a)  The  Office  of  the  Under  Secretary  for  Health  shall  consist  of 
[the  following:]  such  personnel  as  may  be  considered  necessary  for 
the  purposes  of  this  chapter.  In  appointing  persons  to  positions  in 
the  Office,  the  Under  Secretary  shall  consider  the  different  types  of 
health  care  services  provided  to  veterans  by  the  Veterans  Health  Ad- 
ministration and  shall  seek  to  ensure  that  appointments  in  the  Of- 
fice are  made  in  such  a  manner  that  the  Office  is  staffed  so  as  to 
provide  the  Under  Secretary  with  appropriate  expertise  in  those 
services.  The  Office  shall  include  the  following: 

(1)  The  Deputy  Chief  Medical  Director,  who  shall  be  the 
principal  assistant  of  the  Under  Secretary  for  Health  and  who 
shall  (except  as  provided  in  subsection  (c))  be  a  qualified  doctor 
of  medicine. 

(2)  The  Associate  Deputy  Chief  Medical  Director,  who  shall 
be  an  assistant  to  the  under  Secretary  for  Health  and  the  Dep- 
uty Chief  Medical  Director  and  who  shall  (except  as  provided 
in  subsection  (c))  be  a  qualified  doctor  of  medicine. 

[(3)  Not  to  exceed  eight  Assistant  Chief  Medical  Directors. 
[(4)  Such  Medical  Directors  as  may  be  appointed  to  suit  the 
needs  of  the  Department,  who  shall  be  either  a  qualified  doctor 
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of  medicine  or  a  qualified  doctor  of  dental  surgery  or  dental 
medicine. 

[(5)  A  Director  of  Nursing  Service,  who  shall  be  a  qualified 
registered  nurse  and  who  shall  be  responsible  to  the  Under 
Secretary  for  Health  for  the  operation  of  the  Nursing  Service. 

[(6)  A  Director  of  Pharmacy  Service,  a  Director  of  Dietetic 
Service,  a  Director  of  Podiatric  Service,  and  a  Director  of  Opto- 
metric  Service,  who  shall  be  responsible  to  the  Under  Sec- 
retary for  Health  for  the  operation  of  their  respective  Services. 

[(7)  The  Director  of  the  National  Center  for  Preventive 
Health,  who  shall  be  responsible  to  the  Chief  Medical  Director 
for  the  operation  of  the  Center. 

[(8)  Such  directors  of  such  other  professional  or  auxiliary 
services  as  may  be  appointed  to  suit  the  needs  of  the  Depart- 
ment, who  shall  be  responsible  to  the  Under  Secretary  for 
Health  for  the  operation  of  their  respective  services. 

[(8)  Such  other  personnel  as  may  be  authorized  by  this  chap- 
ter. 

[(b)  Of  the  Assistant  Chief  Medical  Directors  appointed  under 
subsection  (a)(3)— 

[(1)  not  more  than  two  may  be  persons  qualified  in  the  ad- 
ministration of  health  services  who  are  not  doctors  of  medicine, 
dental  surgery,  ©r~dental  medicines; 

[(2)  one  shall  be  a  qualified  doctor  of  dental  surgery  or  den- 
tal medicine  who  shal}J>e  directly  responsible  to  the  Under 
Secretary  for  Health-^or  the  operation  of  the  Dental  Service; 
and 

[(3)  one  shall  be  a  qualified  physician  trained  in,  or  having 
suitable  extensive  experience  in,  geriatrics  who  shall  be  re- 
sponsible to  the  Under  Secretary  for  Health  for  evaluating  all 
research,  educational,  and  clinical  health-care  programs  car- 
ried out  in  the  Administration  in  the  field  of  geriatrics  and 
who  shall  serve  as  the  principal  advisor  to  the  Under  Secretary 
for  Health  with  respect  to  such  programs. 
[(c)]  (b)  Appointments  under  subsection  (a)  shall  be  made  by  the 
Secretary.  [In  the  case  of  appointments  under  paragraphs  (1),  (2), 
(3),  (4),  and  (7)  of  that  subsection,  such  appointments]  Such  ap- 
pointments shall  be  made  upon  the  recommendation  of  the  Under 
Secretary  for  Health. 

(c)(1)  If  at  the  time  of  the  appointment  of  the  Deputy  Under  Sec- 
retary for  Health  under  subsection  (a)(1),  both  the  position  of  Under 
Secretary  for  Health  and  the  position  of  Associate  Deputy  Under 
Secretary  for  Health  are  held  by  individuals  who  are  doctors  of 
medicine,  the  individual  appointed  as  Deputy  Under  Secretary  for 
Health  may  be  someone  who  is  not  a  doctor  of  medicine. 

(2)  If  at  the  time  of  the  appointment  of  the  Associate  Deputy 
Under  Secretary  for  Health  under  subsection  (a)(2),  both  the  posi- 
tion of  Under  Secretary  for  Health  and  the  position  of  Deputy  Under 
Secretary  for  Health  are  held  by  individuals  who  are  doctors  of 
medicine,  the  individual  appointed  as  Associate  Deputy  Under  Sec- 
retary for  Health  may  be  someone  who  is  not  a  doctor  of  medicine. 
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PART  VI— ACQUISITION  AND  DISPOSITION  OF 

PROPERTY 


CHAPTER  81— ACQUISITION  AND  OPERATION  OF  HOS- 
PITAL AND  DOMICILIARY  FACILITIES;  PROCUREMENT 
AND  SUPPLY 

SUBCHAPTER  I— ACQUISITION  AND  OPERATION  OF 
MEDICAL  FACILITIES 

§8110.  Operation  of  medical  facilities 

(a)(1)  The  Secretary  shall  establish  the  total  number  of  hospital 
beds  and  nursing  home  beds  in  medical  facilities  over  which  the 
Secretary  has  direct  jurisdiction  for  the  care  and  treatment  of  eligi- 
ble veterans  [at  not  more  than  125,000  and  not  less  than  100,000]. 
The  Secretary  shall  establish  the  total  number  of  such  beds  so  as 
to  maintain  a  contingency  capacity  to  assist  the  Department  of  De- 
fense in  time  of  war  or  national  emergency  to  care  for  the  casual- 
ties of  such  war  or  national  emergency.  [Of  the  number  of  beds  au- 
thorized pursuant  to  the  preceding  sentence,  the  Secretary  shall 
operate  and  maintain  a  total  of  not  less  than  90,000  hospital  beds 
and  nursing  home  beds  and  shall  maintain  the  availability  of  such 
additional  beds  and  facilities  in  addition  to  the  operating  bed  level 
as  the  Secretary  considers  necessary  for  such  contingency  purposes. 
The  President  shall  include  in  the  Budget  transmitted  to  the  Con- 
gress for  each  fiscal  year  pursuant  to  section  1105  of  title  31,  an 
amount  for  medical  care  and  amounts  for  construction  sufficient  to 
enable  the  Department  to  operate  and  maintain  a  total  of  not  less 
than  90,000  hospital  and  nursing  home  beds  in  accordance  with 
this  paragraph  and  to  maintain  the  availability  of  the  contingency 
capacity  referred  to  in  the  second  sentence  of  this  paragraph.]  The 
Secretary  shall  staff  and  maintain,  in  such  a  manner  as  to  ensure 
the  immediate  acceptance  and  timely  and  complete  care  of  patients, 
sufficient  beds  and  other  treatment  capacities  to  accommodate,  and 
provide  such  care  to,  eligible  veterans  applying  for  admission  and 
found  to  be  in  need  of  hospital  care  or  medical  services. 

******* 

§8111.  Sharing  of  Department  and  Department  of  Defense 
health-care  resources 

(a)  The  Secretary  and  the  Secretary  of  the  Army,  the  Secretary 
of  the  Air  Force,  and  the  Secretary  of  the  Navy  may  enter  into 
agreements  and  contracts  for  the  mutual  use  or  exchange  of  use  of 
hospital  and  domiciliary  facilities,  and  such  supplies,  equipment, 
material,  and  other  resources  as  may  be  needed  to  operate  such  fa- 
cilities properly,  except  that  the  Secretary  may  not  enter  into  an 
agreement  that  would  [result  (1)  in  a  permanent  reduction  in  the 
total  number  of  authorized  Department  hospital  beds  and  nursing 
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home  beds  to  a  level  below  the  minimum  number  of  such  beds  re- 
quired by  section  8110(aXl)  of  this  title  to  be  authorized,  or  (2)  in 
a  permanent  reduction  in  the  total  number  of  such  beds  operated 
and  maintained  to  a  level  below  the  minimum  number  of  such  beds 
required  by  such  section  to  be  operated  and  maintained  or]  in  any 
way  subordinate  or  transfer  the  operation  of  the  Department  to 
any  other  agency  of  the  Government. 
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